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CHAPTER I. 



INTEODUCTORY. 



The title of this little work sufficiently explains 
its object. What the law of England is in regard to 
the relation of landlord and tenant, may be learned 
from the several excellent treatises upon the subject 
familiar to the legal profession; but to ascertain 
how far that law has been recognised, modified or 
changed in this Commonwealth by Acts of the Le- 
gislature and the decisions of our Courts, is a task 
requiring considerable time and a reference to a 
great number of books. It is believed that this essay 
is the first attempt to reduce to order the various 
laws and decisions of Pennsylvania upon this branch 
of the law, and the belief is confidently entertained, 
that nothing has been omitted necessary to a correct 
understanding of the position occupied by the great 
body of our citizens who are either landlords or 
tenants. AH the Acts of Assembly bearing upon 
the subject are to be found under the proper heads, 
and upwards of two hundred decisions of the Su* 
preme Court of Pennsylvania, besides several by the 
Court of Common Pleas of Philadelphia county, and 
the District Court for the city and county of Phila- 
delphia, are condensed in it. 
8 



18 INTEOmicrOET. 

Our laws being based upon those of England, as 
they existed at the period of the settlement of tbe 
colony, and from that time to the revolution, tbe 
English Common Law may be presumed to be in 
force wherever it has not been directly changed by 
our Legislature, or declared to be inapplicable by 
our Courts. Of a class of cases, which is a large 
one in the English Reports— the decisions respect- 
ing fixtures — no Pennsylvania decisions are to be 
found. Whenever questions, similar to those settled 
in England, shall arise, precedents must be sought 
in the works of English writers and in the Reports 
of the Judicial decisions of our sister States. 

Upon several subjects usually treated of in the 
commencement of English works on the Law of 
Landlord and Tenant, such as what estates may 
be held, who may enter into the relation of Land* 
lord and Tenant, and the like, nothing need be said, 
the law of Pennsylvania being identical with the 
English law upon these points. It has been decided 
that the relation of landlord and tenant is not incon- 
sistent with that of mortgagor and mortgagee, and 
that hence the character of a mortgage will not be 
changed into a conveyance by the mortgagor's ac- 
cepting a lease from the mortgagee containing a 
stipulation for the payment of a rent equivalent to 
the interest upon the debt secured by the mort- 
gage.* 

1 Kankle v, WoIfeeburgiBr, d Watt8^126.. 



( 1» ) 



CHAPTER II. 

OF LEASES AND THE COVENANTS THfifiEIN. 

, No particular form of words is requisite to con- 
stitute a lease. It has been held that whatever words 
are sufficient to explain the intent of the parties^ that 
the one shall divest hinnself of the possession of the 
property^ and the other come into it for a specified 
tiaie, whether these words are in the (ortfn of a li« 
cense, covenant or agreement, will in construction 
of law amount to a lease as effectually as if the pro- 
perest and most technical words were used for that 
purpose.^ 

A lease between a landlord and tenant is to be 
construed by the rules that govern the construction 
of contracts and not by evidence of the custom of 
the country.* 

A lease of a messuage reserving rent payable 
quarterly to be held from year to year, upon condi- 
tion that if the rent were not paid upon the quarter- 
day, or within ten days thereafter, the lease was to 
be void, was decided by the Court of Common Fleas 
of Philadelphia County to be, not a lease for a fixed 

1 WmUoD o. 0*Hern, 6 WatU, 369, 

2 IddiDgs «. Na^le, 3 WatU if Sergeant, 33. 



30 OF LBASSS AND 

and determinate period which expired by its own 
limitation, but a lease from year to year.^ 

A lease for two years from a future day, stating 
a third person to be in possession, does not imply a 
promise on the lessor's part to deliver possession of 
the premises to the lessee/ 

The demise of a bam without the addition of other 
words passes no more land than is necessary for its 
complete enjoyment/ 

A lease of << all that tract of land situate, &c., 
supposed to contain ' acres, more or less, now 

in the occupation of A. B./' A. B. occupying more 
land than the quantity expressed, lying on both sides 
of a line afterwards in dispute between him and bis 
lessor, was held to be a lease of all that he was in 
possession of/ 

Generally speaking, where a tenant holds over 
after the first year, the law implies an agreement 
on his part to pay the same rent and at the same 
times which he agreed to the first year ;^ but if the 
lease for the first year contain many collateral mat> 
ters on each side to be performed that can only be 
performed in the first year, it does not follow that 
the law implies an extension of it to the second 
year/ 

Where a tenant remains in possession of the de- 
mised premises after the expiration of the term» 

3 Lloyd V. CoxeoB, 9 Asbmead, 131. 

4 Coznes v. Steveiison, 5 Sergemnt4r Rawie, 431. 
« Bennet «. Bittle, 4 Rawie, 339. 

6 Hall V. Powall, 4 S. ^ R., 456. 

7 Diller t>. Roberts, 13 S. 4r R., 60. • Ibid. 
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without any new agreement, the presumption of law 
IS that he holds the premises subject to all such co« 
veDants contained in the original lease as are ap- 
plicable to his present situation.^ 

As to the time when the lease commences, it has 
been decided by the Court of Common Pleas of Phi* 
ladelphia County, that where there is no stipulation 
postponing the commencement of a lease, the day 
on which the demise was made is inclusive, and is 
to be considered in computing the time of the com- 
mencement and termination of the lease ;^ thus 
where the demise was made on the first day of Ja- 
nuary, the rent to be paid quarterly, the Court held 
that the first quarter's rent was due on the thirty- 
first of March, and that the landlord might -distrain 
at any time on the first of April, and so for each 
quarter, and that the year expired with the thirty- 
first of December fotlowing.^ 

In contemplation of law the right of possession 
is in the lessor, as against a third person, until the 
contract is commenced , by the entry of the lessee ; 
before such entry the lessor alone can maintain 
ejectment." 

A lease of lands to a person and bis exeeutors 
and administrators for the term of twelve months, 
and so from year to year as long as both parties 
please, with a covenant by the lessee that he will 
not assign without the special license of the lessor, 

B Phillips «. Monget, 4 Wharton, 336. 

10 Donaldson v. Smith, 1 Ashmead, 197. " Ibid. 

^ Sennet «. Baeher, 3 Pennsylvania Reportt, 399. 

a* 
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under seal, and with a proviso that if the kMir 
should determine the lease^ the lessee should be re- 
imbursed for all reasonable expenses in building, 
fencing, and improvement upon the premises, the 
value of those improvements to be ascertained in a 
certain way, does not vest in the lessee any title to 
the freehold so as to subject his interest to the liea 
of ajudgment.^^ 

A tenant's interest in a lease to him for a term of 
years, may be levied on and sold under ^fitnfacUuf 
without inquisition and condemnation.^^ 

If one having a good title finds another in poa- 
session of his land, and by threats of a suit induces 
him to accept a lease for the premises, he cannot 
afterwards in an ejeetment against the person in 
possession divest himself of the character of land- 
lord.^' 

With respect to the time when the term ends, it 
has been decided that a lease for no determinate pe- 
xiodt but reserving an annual rent, payable quarterly, 
is a lease from year to year, so long as both parties 
please. It is binding on the parties prospectively 
for one year only, capable, however, of being ex- 
tended to a second, third, fourth, or fifth year, and 
so on, unless determined by the assent of either 
party, which may be done at the close of any one 
year, by giving three months* previous notice to 
that effect; but at no time befors the close of a year, 

u Krause** Appeal, 3 Whartoo, 398. 
14 Datzell t). Lynch, 4 W. 4r &, 255. 
^ Hookenbury ». SDydfir, 2 W. ^ & 340. 
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after it has once commenced, and that consequ^tly 
where a tenant continued to hold the demised pre- 
mises until after the commencement of the second 
year without offering to surrender the possession to 
the landlord, or receiving from him notice to qiut» 
he is entitled to hold for the second year in despite 
of the landlord, and at the same time is bound to 
pay the year's rent quarterly according to the agree- 
ment.^** 

But where the lease has expired by its own UaiUa^ 
iion, the lessee becomes a tenant at wilh whom the 
landlord may enter upon and dispossess, and in so 
d<Hng use as much force as is necessary for that pur- 
pose. Under such circumstances the landlord would 
only be liable for unnecessary violence and injury to 
the personal property of the tenant ^^ 

The lease may be surrendered either expressly or 
by doing certain acts which the law considers to 
amount to a surrender. 

It has been held that a lease for a term less than 
three years, whether written or not, may be sur- 
rendered or transferred by an oral expression of 
assent^* 

An abandonment by the tenant of '•demised pre- 
mises is such a reUnquishment as amounts to an im- 
plied surrender, and justifies an immediate resump- 
tion of possession by the landlord.^^ 

An agreement by the tenant to purchase the land 

i« Lesley v. Randolph, 4 Rawle, 123. 

" Overdeer o. Lewis, 1 W. 4r S., 90 

>• McKiimejr o. Reader, 7 Watts, 133. » Ibid. 
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from one who has purchased from the landlord, the 
conveyance not to be made for some months and 
the tenant to pay the same rent until the convey- 
ance is made to him, is a surrender of the lease, and 
operates to vest the possession of the land in the 
purchaser from the landlord.*^ 

Leases may be forfeited by the act of the land- 
lord and by the act of the tenant. 

A landlord cannot support an ejectment against 
his lessee without a forfeiture of his lease*" 

Courts of law and equity lean against a con- 
struction that works a forfeiture. If a lessor do 
any act recognising the subsistence of the relation 
of landlord and tenant, such as the receipt of rent, 
this will prevent the operation of those acts of the 
ieanni which would otherwise work a forfeiture of 
the lease.** 

Respecting the lessor's covenants in leases, the 
following decisions have been given : 

A covenant by the lessor of a saw mill to ** put 
up the dam and wing-diims, so as to drive at least 
two saws in low water," amounts to a guarantee 
that they shall be so put up that there shall be always 
sufficient water to drive two saws; and the lessor 
cannot make the lowness of the water an excuse 
for the non-fulfilment of his covenant.*^ 

A covenant by a lessor that he will pay for all 

» Deaiaon's Ezecators v. Wertx, 7 S. 4r R., 373. 
n Penn*s Lessee v. Divellin, 2 Yeates, 309. 
» Newman v. Rutter, 8 WatU, 51. 
» lioroii V. Raetter, 9 Watts, 516. 



THE 00VSIIA1IT8 THSREIN. 36 

repaifa exeeediog a ceitaio sum cannot be coMtnMd^ 
to oblige him to make the repairs.^ 

Ad Act of Assembly having authorized the widen- 
ing of a street in Sonthwark, and provided for the 
compensation of the owners of property for the 
damages they might thereby sustain by proceedings 
in the Goart of Quarter Sessions before a Jury, an 
eviction of a lessee by authority of the district for 
the purpose of widening the street was held not to 
be a breach of the lessor's covenant for quiet pos- 
session contained in a lease of the premises made 
ii^im- the passage of the Act authorizing the widen* 
ing of the street*" 

The following have been the decisions upon the 
lessee^i covenants: — ^A covenant to pay rent runs 
with the land and one claiming by indenture from 
the lessee is bound to pay rent as long as he enjoys 
the land, although he did not execute the deed ;^ 
so also a covenant to pay the xeoX, clear of all 
charges and assessments, which binds the assignee- 
to pay the rent without deduction.^ 

A lessee who has covenanted to pay the rent clear 
of all charges and assessments whatever, must pay 
all taxes upon the land.^ 

A stone-quarry having been leased in considera- 
tion that the lessee should pay to the lessor a certain 
price per perch for all stone taken out of it, this 

M LoniU V. Ruetter, 9 Watts, 516. 

«5 Frost ». Earnest, 4 Wharton, 86. 

«i Hurst V. Rodney, 1 Washington's C. C. Rep., 375. 

27 Sand with «. Defilvcr, 1 Browne, 221. ^ Ibid. 
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vu jjecided to be a c<Hitract on tbe part of tbe leasea 

that he would work the quarry, and that upon his 
failure to do bo, the lessor might maintaio an' action 
of covenant on the contract and recover damages; 
and that one verdict and judgment on such a con- 
tract, pending the lease, formed no bar to a aubse- 
quent verdict and judgment when the lease wa« 
further advanced.^ 

A covenant to repair and re-deliver tbe demiaod 
premises in good order and repair at the end of tbe 
t«rm runs with the land, and binds the assignee as 
much as the lessee although the assignee be not 
named by express words.^ 

. A lessee covenanted to re-deliver the premises in 
good order on the 1st of March, 1778; during bis 
t^rm an alien enemy took possesion of them and 
relained them until after tbe expiration of tbe term. 
It wat decided that the lessee's assignee was ex- 
cused from the performance of this covenant, ^«f, 
because a covenant to re-deliver the premises in good 
repair against an act of God or an enemy ought to 
be special and express; secondly, because the de- 
fendant had no premium in consideration for the 
risk, which was not in the contemplation of either 
party; and thirdly, because equality is equity and 
the loss should be divided; the tenant who has the 
term loses tbe temporary profit of the prenHses, and 
tbe landlord, who has the reversion, bears the loss 
done to the permanent buildings. As to the rent it 



M Wttnon B. O'Hern, 6 W*(U, 3@. 
M roUwd V, Bhitflcr, 1 Diliu, 310. 
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was held th&t the tenant was bound to pay it for the 
term, oti account of his having expressly covenanted 
to pay it, and, because he was to have the advan- 
tage of casual profits, he should run the risk of 
casual losses during the term.^^ 

A and B being tenants in common of a forge, A 
demised his undivided moiety to C, a son of B, by 
a lease containing the following provision : ** Where- 
as considerable new work and repairs must be done 
to the forge, such as robfing and repairing the fore- 
bay and trunks, and also the hammer and bellows 
wheels, so far as may be agreed upon by A and B; 
the expense of which is to be kept correctly and 
particularly by C, and the said A agrees to discount 
out of the rent one half of the expense, provided it 
should not exceed $180 in any one year ; and the 
said C is to keep the said forge in good tenantable 
repair during the term, and at the expiration thereof 
give peaceable possession of the forge and premises 
to the said A." B died having devised his moiety 
to C. // was held, that the lessee was not bound to 
make the extraordinary repairs above enumerated 
at his own expense under the above covenant, but 
that he was entitled to contribution from his co- 
tenant.^^ In this case Chief Justice Gibson re- 
marks that it seems that a lessee who has cove- 
nanted to repair and deliver up the premises in as 
good condition as when he obtained possession is 

» Pollard V. Shaaffer, 1 Dallas, 210. 
9> Huston V. Springer, 2 Rawle, lOO, 
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boand 10 nA>uild if necesseryt and that there is no 
relief against a positive undertaking to this e^ct.** 

If there be do stipulation between the parties to a 
ieaie on the subject of repairs, the tenant is bound 
to keep the premises in repair.** 

In an action by the lessee against the lessor to 
lecover for money expended in repairs, it was held 
thai parol evidence was admissible to prove that 
afler the lease had been executed and taken away 
the lessor returned (o hare it attested, that the 
lessee then mentioned that certain necessary repairs 
had been omitted, and that the lessor then agreed 
that they should be made by the lessee at his (the 
lessor's) expense.^' 

A lessee may maintain an action against his 
lessor to recover for money expended in repairs 
under an agreement that the lessor would repay it; 
although the lessee had previously paid rent to the 
lessor without claiming a deduction for repairs.^ 

The Court of Common Pleas of Philadelphia 
county hag held that when the whole term is made 
over by the lessee, ahhough in the deed by which 
it is done the rent and power oC re-entry for non- 
payment of rent are reserved to him and not to the 
original lessor, it is an assignment and cot an under- 
lease; and the original lessor, or his assignee of tbe 
reversion, may sue and be sued on the respective 



«• Hnaton v. Bprioger, 9 Rkwie, 100. 

u LoDx V, FilnimDMNn, 1 W. ^ S., 530. 

" Caalk ». EtbtI;, 6 Whirton. 303. *• Ibid. 
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covenants in the original lease ; and this although 
new covenants are introduced into the assignment; 
and it makes no difference whether the original 
lease is in writing or by parole in a case unaffected 
by the statute of frauds.^^ 

37 Lloyd V, CknenSi 2 Ashmead, 131. 
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CHAPTER III. 

OF THE SUSPENSION, ABATEMENT AND APPORTIONMENT OF 
THE RENT AND OF THE LANDLORD'S PREFERENCE IN 
THE PROCEEDS OF THE TENANt's GOODS SOLD UNDER 
EXECUTION. , 

Of the Suspension of the Rent 

The entry of the landlord upon the demised pre- 
mises and his eviction of the tenant therefrom sus- 
pend the rent for the current months quarter, half 
year or year, as the rent is payable. 

It was once held that where the landlord claimed 
and used certain privileges against his tenant's con- 
sent, it was incumbent on him to show that he re- 
served them, otherwise he suspended the rent, and 
that such an interruption of the tenant's enjoyment 
of the demised premises, as the landlord's passing 
through a front cellar let to the tenant to get to a 
back cellar retained by himself would suspend the 
rent,^ but a latter decision has settled that an en- 
try unaccompanied by an eviction or expulsion of 
the tenant from some part of the demised premises 
is insufficient to produce a suspension of the rent.^ 

1 Vauj^han v. Blanchard, 4 Dallas, 124. 1 Yeates, 175. 
> Bennett v. Bittle, 4 Rawie, 339. 
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Ad entry [accompanied by such eviction or expul- 
sion] by the lessor on part of the premises suspends 
the whole rent, for he cannot apportion it by any 
wrongful act of his own.^ 

The eviction of the tenant by the landbrd has no 
operation on rent already due.'* 

Of the Abatement of the Rent 

It has been decided that the carrying away by 
flood of a bridge which was no part of the demised 
premises, by which their value was diminished, en- 
titled the tenant to no abatement of the rent agreed 
upon.* 

Upon the principle that the provisions of sealed 
instruments can be altered only by writings under 
seal, it has been held that a parole agreement by 
the landlord to reduce the tenant's rent, if he stayed, 
is too uncertain to be relieved in equity ^^ 

The Apportionment of Rent, 

Where the landlord sells the premises from which 
the rent issues, the purchaser is entitled to the rent 
falling due after the sale, no principle in the law 
being better settled than that rent reserved upon a 

3 Vaughan v. Blanchard, 4 Dallas, 124. 1 Yeates, 175. Kef- 
flier V. M'CoDacby, 1 Rawle, 435. 

4 Kessler v. M'Conachy, 1 Rawle, 435. 

s Smith V. Atkkrim, 13 S. % R., 39. < Ibid. 



lease for a y^ar or term of years is incident to aod 
accompaDies the reversiooi unless separated by an 
exi»res8 reservation.' 

Land having been let for year a reserving a cer> 
tain portion of the grain annually, it was held that 
the purchaser was entitled to the landlord's ahare 
of the grain growing at the time of sale.^ 

A reversioner may sell and dispose of bis estate 
in different parts to as many different persons, and 
the lessee or tenant will be bound to pay to each his 
proportion of the rent. Or if the reversioner should 
die, leaving a number of children, his estate will 
descend and pass by operation of law to be held in 
this State as tenants in common; and each may 
claim and the tenant will be bound to pay him his 
proper proportion of the rent.® 

Section 3 of the Act of April 6, 1802, (An Act to 
enable purchasers at Sheriff's and Coroner's sales to 
obtain possession) provided that where lands or te- 
nements should be sold under execution, which were 
leased at the time, the purchaser should stand in 
the lessor's place, be entitled to receive the rents 
and have the same remedies for their recovery as 
the defendant or defendants as whose property they 
were sold. This portion of the Act has been sup* 

7 Judge Kennedy's Opinion in Johnson t. Smith, 3 Pennsylva^ 
nia Sep. 500. 

8 Johnson v, SmiUi, 3 Penn« Reports, 496. 

* Jadge Kennedy's Opinion in Bank of Pennsylvania v. Wise, 
3 Watts, 404. 
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piied by Sections 119 and 120 of the Act of June 
I69 1836, (An Act relating to Executions) which 
are as follows : 

''119. If any lands or tenements shall be sold 
upon execution, as aforesaid, which at the time of 
«uch sale or afterwards shall be held or possessed 
l)y a tenant or lessee, or person holding or claiming 
to hold the same under the defendant in such exe- 
cution, the purchaser of such lands or tenements 
shall, upon receiving a deed for the same, as afore- 
said, be deemed the landlord of such tenant, lessee, 
or other person, and shall have the like remedies to 
recover any rents or sums accruing subsequently to 
the acknowledgment of a deed to him as aforesaid, 
whether such accruing rent may have been paid in 
advance or not, if paid after the rendition of the 
judgment on which sale was made, as such defend- 
ant might have had, if no such sale had been made. 

** 120. If after notice shall be given of such sale 
as aforesaid, such tenant, lessee, or other per^n 
shall pay any rent or sum accruing subsequently to 
the acknowledgment of such deed and notice given 
him as aforesaid, to such defendant, such tenant, 
lessee, or other person, so paying, shall neverthe- 
less be liable to pay the purchaser." 

It has been decided that under these Acts, a pur- 
chaser at Sheriff's sale is entitled to receive rent 
from the person in possession only from the time 
when the Sheriff's deed is acknowledged;^^ that 

io Scheerer v. SUnley, 3 Rawle, 276. Braddee v. Wiley, 10 
Wattf, 363. 
4* 
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the revised a,ct of June 16, 1836, (wbiofa spei^ES of 
^' rents or sums accruing subsequently to the ac- 
knowledgment of the deed'^) does sot change the 
law in this particular from what it was under the 
Aot of April 6, 1803t (virhich spea^ks of " rents €bm 
subsequent to such sale;")^^ that he is entitled io 
the whole of the rent falling due at the expiration of 
the quarter or other period next after the acknow- 
ledgment of the deed;^ but thm a purchaser of 
real estate at Sheriff 'a sale in the middte of a year 
is not entitled to the rent previously paid by the te* 
nanty if by the terms of the lease the same was 
payable in advance at the beginning of the year.^ 

A purchaser at Sheriff's sale may either affirm 
or disafficm an existing lease of the premises ; by 
affirming it, he may claim the rent payable under 
it ; but if he choose to disaffirm it, which he does 
by giving the tenant notice to quit possession, he 
cannot claim any thing under the terms of the 
lease ;^^ and in such case the relation of landlord 
and tenant cannot be renewed by the tenant's re- 
maining^ in posjsei^ion, or by any act short of a mu- 
tual contract for a new lease.^^ 



11 Braddee v^ Wiley, 10 Watts, 362. 

», Bank of PeonsylvaDia «i.,WiBe, 3 WatU, 394. I 

13 Farmers* and Mechanics' Bank v. Ege, 9 Watts, 436. | 

w Ibid. I 

15 Hemphill v. Lewis, 4 Watto 4r Sergreant, 535. 
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Of the Landlord's Lien on Goods taken in ExectUion, 

The eighty-third, eighty fourth and dgbty-fiftii 
lections of the Act of June I69 1886, (An Act re- 
lating to Executions) proride for the payment to the 
landlord from the proceeds of the tenant's goods 
taken in execution of the r^nt doe him not exceeding 
one year's. These sections are as ib]bws : 

**SB. The goods and chattels being in or upoR 
any messuage, lands or tenements, which are or 
shall be demised for life or years, or otherwise takeg 
by virtue of an execution and liable to the distress 
of the landlord, shall be liable for the payment of 
smy sutns of money due for rent at the time of taking 
such goods in execution : Provided that such rent 
shall not exceed one year's rent. 

^^ 84. After the sale by the officer of any goods 
or chattels, as aforesaid, he shall first pay, out of the 
proceeds of such sale, the rent so due, and the sur- 
plus thereof, if any, he shall apply towards satisfying 
die judgment mentioned in such execution: Pro^ 
vided that if the proceeds of the sale shall not be 
sufficient to pay the landlord and the costs of the 
execution, the landlord shall be entitled to receive 
the proceeds after deducting so much for costs as 
he would be liable to pay in case of a eale under a 
distress. 

** 85. Whenever any goods or chattels liable to 
the payment of rent as aforesaid, shall be seized in 
execution, the proceedings upon such execution shall 
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not be stayed by the. plaintiff therein without the 
consent of the person entitled to such rent first had 
and obtained." 

The provisions of this eighty-third section are 
similar to those of the fourth section of the Act of 
March 21, 1772, Under this last mentioned act it 
was decided that the landlord was not entitled to the 
payment of rent out of the proceeds of goods taken 
in execution, if, previously to the levy, he had dis- 
trained upon the same goods and the tenant had re* 
plevied them which replevin was depending at the 
time of the execution.^^ 

The landlord is entitled to receive, from the pro- 
ceeds of the goods levied on, the rent due up to the 
time of the levy, though it be in the middle of a 
quarter, provided it does not exeeed one year,^^ but 
he is not entitled to the rent due up to the time of 
sale,^^ and the year's rent to which he is entitled is 
one year's rent, if so much be due, of the year in 
which the sale was made or the preceding year.^^ 

When the Sheriff has taken the tenant's goods in 
execution, the practice in Pennsylvania is to take a 
rule on the Sheriff to pay. the landlord out of the 
proceeds of sale.^ 

u Gray v. Wilson, 4 Watts, 39. 

17 We8t*s Administrators' v. Sink, 2 Yeates, 374. Binni v. 
Hudson, 5 Binney, 505. 

i> Binns «. Hudson, 5 Binney, 505. 

M Ege V. Ege, 5 Watts, 134. 

» West*s Administrators' v. Sink, S Teates, 274. 
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The landlord will be entitled to one year's rent 
if he give notice to the ShetifT at any time before he 
pays the money made upon his execution.'^ 

If the tenant agrees to pay a certain rent, clear of 
all deductions for taxes, which he covenants to pay, 
the landlord Cannot claim a preference for the taxes 
due and unpaid but only for the rent.^ 

The District Court for the City and County of 
Philadelphia has decided that if Ihe proceeds of 4he 
sale of goods taken in execution are not sufficient 
to pay the rent due and the costs of the Sheriff, the 
latter is entitled to retain sufficient to discharge his 
costs.** 

In a case where the goods of a tenant were levied 
upon by a coni^able and removed from the premises 
to a neighbouring tavern, where they were sold to 
the amount of the execution, leaving the residue of 
Uie goods unsold which would have been sufficient 
to satisfy both the rent and the execution ; and be* 
fore the return of the execution and the paying over 
of the proceeds, the constable received notice from 
the landlord of the amount of rent due, the Court of 
Common Pleas of Philadelphia County held that the 
landlord was entitled to receive the amount due him 
oat of the proceeds of sale.^ 

21 Ege V. Ege, 5 Watts, 134^ 
8> Binns v. Hudflon, 5 Binncy, 505. 
S9 Hennis 9. Btreeper, 1 Miles, 269. 
s< Allen V. Lewis, 1 Afffamead, 184^ 
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Where the lease is under seal, an action of debt 
or covenant is the proper action to recover arrears 
of rent, and for arrears of ground rent, an action 
of covenant. An action of debt or covenant for 
rent in arrear niay be brought either against the 
lessee on the privity of contract or against his as- 
signee on the privity of the estate.^ In like man* 
ner the action of covenant to recover arrears of 
ground rent may be brought against either the 
grantee of the land or his assignee. 

Covenant will lie against an assignee of part of 
the thing demised ; and the assignee is liable on the 
covenants of the assignor for the payment of rent 
before he has taken actual possession.^ 

In an action of debt brought to recover rent the 
plaintiff is not allowed to file a statement (in lieu of 
a declarationr) agreeably to the Act of March, 
1806, section 5 ; and the proper mode of taking ad- 

• 

1 Blame «. McCIurken, 10 WatU, 380. 
< Weidner v. Foster, 3 Penn. Rep. 23. 
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vantage of this irregularity is by objecting to the 
evidence of the lease when offered.^ 

An action of assumpsit for use and occupation is 
the proper action to recover rent due under unseal- 
ed written agreements and verbal agreements. 

A defendant is liable in assumpsit for use and oc- 
cupation, who has accepted a parole lease of a house 
for a year, and undertaken to the landlord to pro- 
cure possession from a former lessee, notwithstand- 
ing he afterwards refuses to take possession, alleging 
that he rented from another person.^ 

It is not necessary to render the defendant in such 
an action liable, that he should actually have held 
possession for the whole time laid in the declaration, 
if he became tenant by contract and retained the 
control and command of the property under such 
supervision.' In the case just cited, the plaintiff 
let a warehouse for a year, commencing on the first 
of January, 1630, at a certain rent, payable quar- 
terly ; the tenant continued in possession more than 
two years and then made an assignment of all his 
estate and effects to the defendants, for the benefit 
of his creditors. The defendants paid rent to the 
first of July, 1832, to the plaintiff. On the third 
of July ; having previously closed the business, they 
tendered the key to the plaintiff. It was held that 
they were liable in assumpsit for use and occupation 

3 Lomis V. Raetter, 9 Watts, 516. 

* McGunnagle v, Thornton, 10 8. 4* Ri 251. 

« Grant v. Gill, 3 Wharton, 43. 
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for the quarter ending on the first of October 1883, 
and that tlieir liability was personal and not rqpre* 
sentative ; but that naming them as assignees in the 
suit was not error. 

The defendant, a tenant for years, having left the 
premises in the middle of the year and sent the key 
to the landlord, who gave notice to the tenant that 
he should continue to hold him liable for the r^nt, 
and then the landlord having taken possession and 
ofiered the house for rent, ii uhu decided that he 
might recover from the defendant in an action for 
use and occupation the amount of the rent that ac- 
crued between the time of his leaving the house and 
the time when it was again rented.^ 

In an action in the District Court for the Qty and 
County of Philadelphia, the plaintiff claimed eigh- 
teen months' rent for a lot of ground, from April 1, 
1885, to October 1, 1830, and filed a copy of an 
agreement not under seal, signed by himself and the 
defendants, in which he let to the defendants the 
premises at an annual rent of 8125, payable quar« 
terly. The defendants filed an aflldavit of defence, 
statiQg that in the month of December, 1836, they 
were evicted by a purchaser of the premises frooa 
the sberifT, under a judgment upon a mortgage 
given by the plaintiff prior to the lease; that in the 
month of Sieptember, 1837, an action was brought 
against them by the same plaintiff, to the use of the 
purchaser, at the sheriff's sale upoix the same lease,. 

« Marieillet «« Kerr, 6 Wh&rUm, 50& 
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ai|i Imt feorl of tbe same predMses, said to be due to 
Ike finst €f October, 1637, in which action judgment 
was obtained for the sum of $126.15, which was 
afterwards satisfied, and that in consequence of such 
evictioci and suit they had sustained damage to the 
amount of 8126: It was held that this affidavit set 
forth a sufficient defence to entitle the defendants to 
go to a jury.' 

In a case where the 'lessor brought an action of 
covenant against the lessee for the rent, it was held 
that the lessee is not discharged from an express 
covenant to pay rent by the lessor's recognising the 
assignee of the lease as tenant and receiving rent 
from him though the lessee never entered upon the 
premises as tenant under the lease.^ 

The defendant in such an action having alleged 
in bis affidavit of defence that he did not enjoy the 
privileges covenanted for by the lessor, it was de- 
cided that this is not an averment that the lessor 
had prevented his enjoying them.^ 

An action of account render will lie upon a con- 
tract of lease to recover from the tenant that por- 
tion of the profits of the property leased which by 
his contract he was bound to render as rent. If the 
tenant sell the share of the profits to which his land- 
lord is entitled, without his consent, he thereby be- 
comes personally liable for the price, although the 
person to whom he sells becomes insolvent; and 

t Hemphill «. EckMdt, 5 Wharton, 374. 

s Dewey Vi Dupaji 3 Watte Jjf^tsgwi^ KB* ^ Ibid 

5 
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thk may be recovered in ao action of account M^ 
der. So if the tenant of a mill leased on the sbaraa 
do the work so badly for a customer as to deprive 
himself of the right to recover compensation for it, 
yet he must accoimt to his landlord for the portioa 
of the profits to which he would have been entitled 
if the work had been well done.^^ 

The record of a judgment confessed by a tenant 
to his landlord is competent evidence to establish 
the fact that the relation of landlord and tenant was 
recognised by the lessee." > 

It remains to consider the recovery of rent by 
distress which the preamble to the Act of March 
31, 1772, (An Act for the sale of goods distrained 
for rent, &c.,) calls '* the most ordinary and ready 
way for the recovery of the arrears of rent." 

To warrant a distress, the rent must be certain^ 
or capable of being reduced to a certainty, and in 
arrear. 

A distress cannot be made unless some definite 
rent is reserved. Thus a landlord cannot distrain 
where the agreement is that the lessee shall pay no 
rent provided he makes certain repairs and the va- 
lue of the repairs is uncertain.^^ 

A distress is inseparably incident to every service 
that may be reduced to a certainty : thus on a de- 
mise of a grist mill, the lessee to render one-third 



>• Long V. FitssimmoDB, 1 WatU Sf Sergeant, 530. 
" Weidner «. Foiter, 3 Fenn. Reports, 23. 
« Grier «. C<i««m Addifoa, 347. 



of the toll, d tmi5 AeM, that the lessor might dtstrain 
for the rent.** 

A stipulation in a lease for the payment of a rent 
of seven thousand dollars, or six thousand dollars 
upon a specified contingency, was held to be suffi* 
eiently certain to entitle the landlord to distrain.^^ 

Although the owner of real estate may in an ac- 
tion for use and occupation recover whatever the 
jury may consider reasonable, yet he cannot dis- 
train unless the rent is certain and fixed by agree- 
ment ' of the parties. Hence in an action against 
one who has taken the goods of the plaintiff upon a 
distress, the defendant cannot go into evidence to 
prove that the amount claimed was a reasonable 
rent." 

In an action of trespass for taking the goods of 
the plaintiff upon an alleged distress, it is not sufH- 
eient for the defendant, although he be a sheriff or 
a constable, to give in evidence the warrant of the 
landlord. He must prove that a certain rent was 
reserved and that it was in arrear.^^ « 

Tixe landlord acquires no right to distrain or de- 
tain the goods until the rent is actually due. Hence 
the Court of Common Pleas of Philadelphia County, 
held that where the tenant made an assignment for 
the benefit of his creditors, his assignees might sell 
the goods upon the premises or remove them before 



19 Fry V. JoneB, 3 Rawie, 11. 
14 Ege V, Ege, 5 Watts, 134. 
» Wells V. Herak h, 8 Penn. Reports, 90. >• Ibid. 
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the arrivaj of the qmrter day, and that th^gr mtm 
not liable to the landlord for any rent.^^ 

A stipulation in a lease that if the lessee made 
default in paying the rent for three nMuilhs beyond 
a certain time in each year, it should be. lawful for 
the lessor to re-enter, has been held not to affect 
the right of the lessor to distrain as soon as the rent 
is due and unpaid.^^ 

. The property of a teaant holding by a renewed 
lease cannot be distrained by the landlord for ar<- 
rears of the rent of the previous year if a third pejir* 
son has acquired an interest in the property.^^ 

A landlord may distrain for rei^t .which by tlM^ 
agreement of the parties is payable in adiraace»^ 

Notwithstanding a landlord may have obtained 
judgment before a Justice for a sum less than twenty 
dollars, and special bail may have been entered ftnr 
a stay of execution, he may legally distvain on the 
tenant for the same rent for which judgment has 
been ^itered*^^ 

A lessor who has taken a promissory note frem 
his tenant for the amount of the rent is not thereby 
deprived of the right of distress $^^ but if a landloffd* 



>''' Morris t>. Parker, 1 Ashmead, 187. 

» Smith V. Meaner, 16 Sergeant Sf Rawie, S75. 

19 Bellzhoover v. Waltman, 1 Watts 4* Sefgeaat, 417. 

80 Boyer v. Feastermacher, 2 Wharton, 95. 

SI Shetzline v. Keemie, M. S^ case (Common Pleas of Philadel- 
phia County, 1821,) referred to in Snjder v, KunUeoivi. 3 Penn. 
Reports, 490. 

s Snjder «. Kanklemu, 3 Fwn^ j^porfeia 4Q(k 
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to whom a share of the produce is reserved and 
doe, substitutes for it the promissory note of the te* 
nant for a certain sum of money^ he has no right to 
distrain for such money .^ 

The recovery of a judgment in covenant against 
the tenant is not a bar to a subsequent distress for 
the same rent.** 

The circumstance of the lessor's having distrained, 
for rent due him by the lessee, upon the goods of a 
sub-lessee, or of the assignee of the lessee found 
upon the premises, does not discharge the lessee 
from personal liability to the lessor for rent after- 
wards accruing.** 

Upon a lease for a term of years containing a 
covenant by the lessee to pay the rent in discharge 
of the lessor's debts, the lessor has no right to dis- 
train for rent in arrear.* 

A plaintiff in possession of a defendant's property 
imder a LiheraH Facias, which has been set aside 
and restitutioii awarded, though not actually made, 
cannot give authority to another person to collect 
from his tenant the balance of the rent due upon 
the lease. If the person under such alleged autho- 
rity distrain upon the tenant, and, upon replevin 
brought, avow for rent in arrear under the lease^ 
he cannot justify the distress by proving a parol 
lease by himself to the tenant ; nor can he justify the 

83 Warner v. Forney, 13 Sergreant 4r Rawle, 53. 
M Snyder v. Konkleman, 3 Penn. Reporte, 490k 
» Manly v. Dopoy, 2 Wharton, 163. 
« B^e V. E^, 5 W«tt0, 134k 
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diiirato by aMecting the elMmottr of .Ml«i«0t«iloir 
to the defendaDt m the Itberari faoiaf.^ 

If a leasee for years assign bis whole tOKniy. nth 
serving rent without a special clause of distress^ he 
oaoDot distrain for the reot so reserTod* Bat il the 
lease be from year to year» and he assign only pavt 
of the term, be may distrain or have any other legal 
remedy to enable him to collect his renl.^ 

The purchaser of the lessee's intof^at who has 
gone into possession of the premises may tender to 
the lessor the amount of reot due and thus relieve 
himselfi and the lessee from liability to dielsesa;. be is 
not a stranger to the lessor, but the lessee, in an f^ea* 
lion of replevin^ on the issue of reot or no vent in 
arrear, may avail himself of such tender by his aft- 
sigoee of the term«.^ 

A tenant having made an assignment toT the be- 
nefit of his creditors,, and his landlord havii^ given 
notice to the assignee of the amount of i;ent d^je be- 
fore the sale or removal of the goods, and havii^ 
told him that he wished to have it secured to hioa, 
which the assignee promised to have dona as fetr as 
the law allowed, it was held, that the assignee was 
justified in paying the amount of rent to the land- 
lord.^ 

The first section of the Act of March 21$ 1772, 
(An Act for the sale of goods distrained for rent 

27 BarAhatt v. Painter, 3 Rawle, 78. 

29 fiijre V. &ge, 5 Watts, 134. 

» Lyon «. Houk, 9 Watts, 193. 

90 Case of Oiborne*fl j;«tata»<5 WbartMi,4»67« 
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Mil to ieourt (uidifQCKUto the ptwMs diilmhiiQg 
the aame for the .betta* ^eeurily of cwUi end for 
other purpomi therein mentioiied,) is m foUows : 

'' When any goods or ehetteb shaU be distrained 
Cmt any sent reserved and due, upon any demiMt 
lease, or contract, whatsoever, and the tenant oir 
owser of the good«i shall not, within ^five days alter 
such distress taken, and notioe thereof, with the 
cause of such taking, left at the mansion house or 
QthcHT most notorious place of the premises charged 
with the rent distrained for, replevy the sao^ with 
auflBcient security to be given the l^heriff accord- 
ing to law, then and in such case, after such dis- 
tress. and notice, as aforesaid^ and ex[Hration of ttie 
aaid five days, the person distraining sbaU» and may, 
with the Sheriff's under-sheriff, or any constable of 
the city or eouoty, where such distre^ shall be 
takeo» (who are hereby required to be aiding and 
usistiag thereiuj) cause the goods and chattels so 
distrained,, to be appraised by two reputable free^ 
holders, who shall have and receive for their trou- 
ble the sum of two shillings per diem each, aM 
shall first take the following oath or afiirmation :«^ 
If Jl. B. will vyeli and irtdgf according to iAe best of 
fay underitaudvngf appraise the goods and chatty 
of C. /X, di^ained.for rent kg EL D., which oath or 
affirmation*, such Sheriff, under-sheriff, or coastaUe 
are, (is) hereby empowered and required to admi- 
nister ; and after such appraisement, shall and may, 
after six days' public notice, lawfully sell the goods 
and chattab^ao JiatraMMd. for the heat price that can 
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be gotton for the same» for and towards satMaetiofi 
of the rent for which the said goods and chattels 
shall be distrained, and of the charges of sueh dis- 
tress, appraisement and sale, leaving the overplus, if 
any, in the hands of the said Sheriff, under-sheriff, 
or constable for the owner's use.'' 

The law requiring the co-operation of the sheriff, 
the under-sheriff or a constable, it has been the prac- 
tice to empower a constable to make the distress. 
A distress for rent may be made by a bailiff under 
a parol authority.** 

The omission of the landlord upon his making a 
distress for rent to give notice to the tenant of the 
distress and of the cause of it, if the goods distrained 
are replevied before sale, does not make the landlord 
a trespasser ab initio*^ 

It has been the use in Pennsylvania, both before 
and since the Act of Assembly [under consideration] 
to impound a distress upon the premises and there 
to appraise and sell it agreeably to the statute 11, 
(George II, 2 C, 39., though the clause of the statute 
giving this power is not contained in the Act of 
Assembly.*' 

The construction of the Statute 2 WilHam and 
Mary C. 6, that the distrainer may leave the distress 
on the premises for the jive dnys mentioned in the 
Act, bat becomes a trespasser after that time is to^ 



n Franciicat v. ReigaK, 4 WatU, 98. 

^ McKimiey v. Reader, 6 Watto, 34. 

tt Woglam «. CowpwUiwtite, 3 JHUm, Sa, 
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be given to tbe Act of AiMmUy [nader Moiidevtc 
tioa] wUeh follows tbo wordi of that Sftatttta.^^ 

la an aetioo of tresptM bfoi^ht by a landkwA 
agaiast a stranger for taking goods which had heeft 
diatrained and left in the possession of the tenant. Ilia 
defendant cannot object that a f>art of the goods 
were distrained elsewhere than on the premises.^ 

The direction of tbe Aet that the person disiraiifc- 
iog shall and may sell tbe goods distraint seems 
to be imperative and to make it tbe duty of the 
landlord to sell.^^ 

As to what may be distrained, the general ride 
oQ^y be laid down that all personal property what- 
soever upon the premises is liable to distress, and by 
the 7th Section of the Act of March 21st^ 1773^ it 
is declared to ^* be lawful for every lessor or laod- 
kurdf lessors or landlords^ or his, her or their baiUfft 
receiver or other person or persons empowered by 
lum, her, or them, to take and seize as a distress for 
arrears of rent any cattle or stock of their respec^ve 
tenant or tenant^, feedii^ or depasturing upon all or 
any part of the premises demised or holden, and also 
to take and seize all sorts of com and gr^s^s^ hapSf 
roaUf fruits, pulse or Mker produce whatso^verf wUch 
shall be growing on any part of the estate or estates 
so demised or holden, as a distress for arrears of 
rent, and to appraise, sell or otherwise dispose of the 
same towards satisfaction of the rent for which such 

M Woglam V. Cowperthwaite, 9 Dallas, 68. 

» Water's Exeeators o. MeClellaii ^ otbefs, 4 Dalits, 208. 

M Quino V. Wallaoe, 6 Wharton, 
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shaH bftTB been taken and of the charges of 
such diatresf, appraisement and sale in the same 
mmnner as other goods and chattels may be seized, 
diitratiied and disposed of; and the parchaser of 
9»j such corn, grass, hops, roots, fruits, pulse or 
other product shall have free egress and regress to 
and from the same iriiere growing, to repair the 
fences from time to time and when ripe to cut, 
gather, make, cure and lay up and thresh, and after 
to carry the same away, in the same manner as the 
tenant might legally have done, had such distress 
never been made." 

A landlord cannot distrain goods for rent which 
have been previously levied upon under an execution 
or foreign attachment.^^ 

The property of a stranger foand upon the de- 
mised premises is liable to distress by the landlord f^ 
but the tenant is liable over to the stranger.^^ 

Goods of an outgoing tenant which have been 
bona fide sold to the succeeding tenant are not liable 
to distress at the suit of the landlord for the arrears 
of rent due by the former, although the goods remain 
on the demised premises.^ 

Groods on storage with a merchant and the goods 
of a boarder in a boarding-house are exempt from 
liabHity to be distrained for rent due by the merchant 
or boarding-house keeper. 

9f Pierce v. Scott, 4 Watts Sf Sergeant, 344. 
« Keitler v, McConachj, 1 Rawle, 435. 
tt O^DanM V. Seybert, 13 S. ^R^ 54. 
« Clifford 9, ^9MS», a W«ll% 846. 
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The goods of a third penoQ placed in the way of 
trade on storage in the warehouse of one who used the 
trade and business of a niercbaDt»and received goods 
and merchandize from merchants and traders on 
storage are not liable to a distress for rent due ier 
such warehouse, though found upon the premises.^^ 

The goods of a boarder are not liable to be dUk 
trained for rent due by the keeper of the boarding 
house.'^ 

The leaning of our Courts seems to be towards 
curtailing the liability of a stranger's goods to d» 
tress for rent due by the tenant; other exceptions to 
their liability than the above which have been ad* 
mitted in other States will probably be recognised 
here whenever the points are raised. 

Acts have been passed at various times by the 
Legislature, exempting sundry articles from seizure 
for rent. The last is the Act of April 10, 1828, by 
which the following are exempted : 

Household utensils not exceeding in value 920. ' 

The necessary tools of a tradesman not exceeding 
in value $20. 

All wearing apparel. 

Two beds and the necessary bedding. 

One cowy two hogs, six sheep with the wpol 
thereof and the yam and cloth therefrom and fti^ 
for the said cattle from the first of November to the. 
end of May. 

41 Brown «. Siow, 17 SirfMai 4r RMrlt* ld& 
« Riddle «. W«UiQih & WiiMtea, 9. 



A stove witli pipe and necessarjr flieli 

A sptnning wheel and reeli 

Aty qoantity of meat not esieeeding one htindred 
pounds, six bushels of potatoes, six bushels of grain 
and meal made therefrom. 

Flax not exceeding ten pounds, the thread or linea 
made therefrom ; and ; 

All Kbtes and school books in family use. 

The terms '^ necessary tools of a tradesman'^ in 
this Act are not to be restricted to those implements 
which are taken into the tradesman's hands, but, ii 
0eems, extend to all those articles without which a 
man cannot work at his trade. Thus a weaver's 
loom is comprised within the words "necessary 
tools of a tradesman" and is exempt from distress.^ 

It is error for the Judge to leave to the Jury, as a 
question of fact, whether a loom is one of the neces- 
sary tools of a weaver.^ 

A preceding act (that of March 29, 1821,) sup* 
plied by the Act under consideration, exempted a 
stove from distress. It was decided that this ex- 
emption was confined to the stove used in the te- 
nant's family, and did not extend to one in his shop 
apart from his dwelling house.^' 

The exemption of the above-mentioned articles 
from distress for rent is a privilege which the law 
grants to tenants and which they may waive by their 

contract.^ 

48 MeDowell v. Shotwell, 3 Wharton, 36. ^ Ibid. 
40 Kemtor «. McCaoMli j, 1 Rawie, 4S5. 
4« McEinney v. Reader, 6 Watta, 34. 
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The second Section of the Act of March 21, 1772, 
provides that *' upon any pound-breach or rescous 
of goods and chattels distrained for rent^ the person 
or persons grieved thereby shall in a special action 
upon the case for the wrong thereby sustained re- 
cover his, her or their treble damages and costs of 
suit against the offender or offenders in such rescous 
or pound-breach, any or either of them, or against 
the owner or owners of the goods distrained in case 
the same be afterwards found to have come to his, 
her, or their use or possession." 

The fifth and sixth Sections of this Act are as 
follows : 

" 5. In case any lessee for life or lives, term of 
years, at will or otherwise of any messuages, lands 
or tenements upon the demise whereof any rents are 
or shall be reserved or made payable, shall from and 
after the publication of this Act, fraudulently or 
clandestinely convey or carry off from such de- 
mised premises his goods and chattels with intent 
to prevent the landlord or lessor from distraining 
the same for arrears of such rent so reserved as 
aforesaid, it shall and may be lawful to and for such 
lessor or landlord, or any other person or persons by 
him for that purpose lawfully impowered, within the 
space of thirty days next ensuing such conveying 
away or carrying off such goods or chattels as 
aforesaid, to take and seize such goods and chattels 
wherever the same may be found, as a distress for 
the said arrears of such rent, and the same to sell or 
otherwise dispose of, in such manner as if the said 
6 
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goods and chattels had actually been distrained by 
such lessor or landlord in and upon such demised 
premises for such arrears of rent 

*' 6. Provided that nothing herein contained shall 
extend or be deemed or construed to extend to em- 
power such lessor or landlord to take or seize any 
such goods or chattels as a distress for arrears of 
rent which shall be bona fide and for a valuable 
consideration sold, before such seizure made, to any 
person or persons not privy to such fraud as afore- 
said, any thing herein to the contrary notwithstand- 
ing." 

Upon this part of the act it has been decided that 
the right of pursuing and seizing goods removed 
before a distress is confined to the goods of the lessee 
from whom the rent is due, and therefore the goods 
of a stfanger, can only be distrained while they are 
on the premises ;^^ but the assignee of a lease stands 
as to his liability for the rent in the same situation 
as the lessee f and if his goods be clandestinely re- 
moved from the premises they may be followed and 
distrained for the rent.^ 

If the goods of the tenant are removed from the 
demised premises in the day time, without the land- 
lord's knowledge, to secure them from distress for 
rent becoming due, such removal is not, indepen- 
dently of other circumstances, a clandestine or 
fraudulent removal which will authorize the landlord 

^ Adams t>. La Comb, 1 Dallas, 440. 
*» Jones V. Gandrim, 3 W. ^ S.,531. 
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to follow them within thirty days after they are re- 
moved ;** but " a removal of goods in the night is in 
itself clandestine and sufficient evidence of fraud.'* 
(Chief Justice Tilghman in the case just cited.) 

The clandestine or fraudulent removal of goods 
by the tenant, before the rent is due, gives no right 
to the landlord to follow them after it becomes due 
and distrain within thirty days after their removal.** 

It is a trespass for the landlord to enter the house 
of a third person to search for and distrain goods 
fraudulently removed by his tenant, if no goods of 
the tenant are found in such house, and a magistrate 
has jurisdiction of such trespass where the damage 
claimed is less than one hundred dollars.'^ 

On the 25th of March, 1825, a supplement to the 
last mentioned Act was passed, applying only to the 
City and County of Philadelphia. The first section, 
relating to the fraudulent removal of the tenant's 
goods before the rent becomes due, is as follows: 

** In case any lessee for life or lives, term of years, 
at will, or otherwise, of any messuages, lands or 
tenements, situate in the City or County of Phila- 
delphia, upon the demise whereof any rents are or- 
shall be reserved and made payable, shall from and 
after the first day of August next, before such rents 
as aforesaid shall become due and payable, fraudu- 
lently convey away or carry off, or from such de- 
mised premises his goods and chattels, with intent 

49 Grace v. Shively Sf another, 12 Sergeant Sf Rawle, 217. 

60 Ibid. 

isi Hobbs V. Qeisse, 13 S. Sf R., 417. 
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to defraud the landlord or lessor of his remedy 
by distressi it shall and may be lawful to and ibr 
such landlord or lessor to consider his rents so re- 
served as aforesaid, as apportioned up to the time of 
such conveying away, and for him or any other 
person or persons, by him for that purpose lawfully 
authorized, within tb^ space of thirty days next 
ensuing such conveying away or carrying off such 
goods and chattels as aforesaid, to take and seize 
such goods and chattels wherever the same may be 
found as a distress for such rents so apportioned as 
aforesaid, and the same to sell or otherwise dispose 
of in such manner as if the said goods and chattels 
had been distrained by such lessor or landlord in and 
upon such demised premises for rents actually due 
agreeably to the existing laws: Provided that such 
landlord or lessor, before any such goods or chattels 
are seized as aforesaid, shall make oath or affirma- 
tion before some judge, alderman or justice of the 
peace, that be verily believes that such goods or 
chattels were carried away for the purpose of de- 
frauding as aforesaid : And Provided^ That nothing 
herein contained shall extend or be deemed or con- 
strued to extend to empower such lessor or landlord to 
take or seize any such goods or chattels, or a distress 
for such rents so apportioned as aforesaid, which shall 
be bona fide and for a valuable consideration, sold 
before such seizure made to any person or persons not 
privy to such fraud as aforesaid, any thing herein to 
the contrary notwithstanding : And Provided^ Also, 
That nothing herein contained shall be construed to 
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apply to contracts made before the passage of this 
Act/' 

The Court of Common Pleas of Philadelphia 
County has held that an affidavit by the landlord 
that he had "just cause to suspect and did believe" 
that the tenant was removing his goods for the pur- 
pose of defrauding him of his remedy by distress, is 
not sufficient to answer the requirement of the first 
proviso in the above section/^ 

As to the effect of leaving the goods with the 
tenant after a sale under distress, the following points 
bave been decided. 

In Pennsylvania, as in England, in the case of a 
voluntary sale of goods, the law regards the con- 
tinuance of the debtor's possession as a badge of 
fraud. In England, the law is the same when the 
sale is made by the Sheriff; but in Pennsylvania, a 
different rule in that case has prevailed ; and where 
a relation or friend, after a fair purchase at public 
sale, leaves the goods in the occupancy and use of 
the debtor, it never has been deemed a fraud upon 
creditors.*^ 

Young cattle sold at a sheriff's sale upon a dis- 
tress for rent, having been afterwards left with the 
tenant, it was held to be a matter for the jury to 
estimate what was the amount of interest which the 
tenant acquired in them by feeding them subse- 
quently.' 
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« Purfell V. Sands, I Asbmead, 120. 

» Water's Executors v. McClellan Sf others, 4 Dallas, 308^ 

H Ibid. 
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CHAPTER V. 

OF THE REMEDIES OF TENANTS FOE EXCESSIVE AND ILLE- 
GAL DISTRESSES^ AND OF STRANGERS FOR ILLEGAL DIS* 
TRESSES. 

At common law'tbe tenant has no remedy for his 
landlord's taking an excessive distress. By the 
Statute of Marlbridge, 62 Henry III., C. 4, it was 
provided ** that all distresses should be reasonable, 
and that persons taking unreasonable distresses 
should be grievously amerced for the excess of such 
distress." An action on the case on this Statute is 
the proper form of action against the landlord. An 
action of trespass vi et armis will not lie against the 
landlord for distraining ibr more than was due.^ 
The right to this action does not pass by an assign- 
ment under the Insolvent Debtor's Act.^ 

It seems that trespass will lie against a landlord 
who distrains for rent in rfrrear, articles that are 
privileged from distress.^ 

It has been held by the Court of Common Pleas of 

1 McKinney v. Reader, 6 WatU, 34. 

2 0*Donnel v. Seybert, 13 S. 4* lU, 54. 

? McDowell 9. Sbotwell, 2 Wharton, 26. 
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Philadelphia County that an execution creditor can* 
not maintain an action of trespass or trover against 
the landlord of the defendant in the execution for 
distraining on the goods taken under the execution* 
B seemt that the remedy for the wrong sustained 
would be by an action in the name of the officer 
by whom the levy was made/ 

Proof of a recovery by the tenant, from the land- 
lord who was the purchaser, of the surplus money 
for which the goods sold is inadmissible in evidence 
in a suit brought by the tenant against the landlord 
for excessive distress, either as a -bar to this latter 
action or in mitigation of damages/ 

Assumpsit cannot be brought by a tenant against 
his landlord to recover money paid under an im- 
pending distress, where the landlord had a colour 
of right and was not guilty of oppression. The 
remedy is by action of trespass or replevin/ 

The second section of the Act of March 21, 
1772, provides *' that in case any distress and sale 
shall be made by virtue of this act for rent pre- 
tended to be in arrear or due, when in truth no rent 
shall appear to be in arrear or due to the person or 
persons distraining, or to him or them, in whose 
name or names or rights such distress shall be taken 
as aforesaid, that then the owner of such goods and 
chattels distrained and sold as aforesaid, his execu- 
tors or administrators shall and may, by action of 

4 Taylor v. Manderson, 1 Ashmead, 130. 
ft O'Donnet v. Seybeit, IS S. Sf R., 54. 
• Colw«R V. P^en, 3 Watts, 337. 
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trespass or upon the case to be brought against the 
person or persons so distraining, any or either of 
them, his or their executors or administrators, re- 
cover double the value of the goods or chattels so 
distrained and sold together with full costs of suit." 

An action on this statute cannot be joined vrith 
trover for the goods taken J 

This Act does not prevent the party aggrieved 
from bringing an action at common law for enter- 
ing his close, &c., in which he may recover da- 
mages to a greater amount than double the value 
of the goods distrained.^ 

By the Act of March 27, 1713, (An Act for Li- 
mitation of Actions) actions on the case, except for 
slander, and actions of trespass quare clausum fregii 
must be brought within six years after the cause of 
such actions or suit and not after. 

The action of replevin is the most usual form of 
action to enable the tenant to recover goods impro- 
perly distrained and damages for taking them. As 
early as 1705, our Legislature enacted, that " it 
shall and may be lawful for the Justices in each 
county in this province, to grant writs of replevin, 
in all cases whatsoever where replevins may be 
granted by the laws of England, taking security as 
the said law directs, and make them returnable to 
the respective Courts of Common Pleas in the pro- 
per county to be there determined according to 
law." 

f Smith V. Meanor, 16 S. Sf R., 375. 

« Rees V. Emerick and othen, 6 a 4r R^ 396; 
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It has been decided that there are no repleviov in 
Pennsylvania, either under the statute of Marlbridge, 
or at Common Law ; but only under this Act of As^ 
aembly.^ This act does not recognise two kinds of 
replevin, one by plaint and the other by writ ; it 
makes them returnable writs and directs that reple* 
vins shall be determined in the Common Pleas ; in 
which respects, President Shippen remarks, that 
** this Act seems to have made a very considerable 
alteration in the proceedings in replevin."^® 

According to the first section of the Act of March 
21, 1772, (considered in the preceding chapter,) the 
goods distrained upon must be replevied within five 
days after such distress taken. In computing the 
time thus given to the tenant to replevy, the day on 
which the distress is made is excluded, and if the 
fifth day thereafter be a Sunday, the following Mon- 
day is to be considered as the fifth day ; and during 
this time the landlord may impound the property 
distrained upon the demised premises." 

The eleventh section of this Act directs the taking 
of security from the plaintiff to prosecute the suit 
with efiect and without delay, and to return the 
goods distrained if the return of them be awarded 
on the trial. Upon putting in this security the te- 
nant is entitled to the possession of the goods dis- 
trained. The section is as follows : 

** 11. And to prevent vexatious replevins of dis- 
tresses taken for rent, Be it enacted, that all She- 

» Weaver o. Lawrence, 1 Dallas, 156. ^o Ibid. 

" MeKinney^ «. Reader, 6 WaUs, 34. 
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viSSf and other officers having authority to serve 
replevins, may and shalli in every replevin of a dis* 
tress for rent, take in their own names from the 
plaintiff and one responsible person as surety, a 
bond in double the value of the goods distrained, 
(such value to be ascertained by the oath or affir- 
mation of one or more credible person or persons 
not interested in the goods or distress ; which oath 
or affirmation, the person serving such replevin is 
hereby authorized and required to administer) and 
conditioned for prosecuting the suit with effect and 
without delay, and for duly returning the goods and 
chattels distrained in case a return shall be awarded^ 
before any deliverance be made of the distress, and 
such Sheriff or other officer as aforesaid, taking 
any such bond shall, at the request and costs of the 
avowant or person making conuzance, assign such 
bond to the avowant or person aforesaid, by en- 
dorsing the same and attesting it under his hand 
and seal in the presence of two credible witnesses ; 
and if the bond so taken and assigned be forfeited, 
the avowant or person making conuzance may 
bring an action and recover thereupon in his own 
name ; and the Court where such action shall be 
brought, may by a rule of the same Court give such 
relief to the parties upon such bond as may be agree- 
able to justice and reason, and such rule shall have 
the nature and effect of a defeasance to such bond." 
The defendant in the replevin may maintain an 
action on the case against the Sheriff if he takes in- 
sufficient security, the measure of damages in which 
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suit is the value of the goods at the time of the re- 
plevin and not the amount of rent due; hence the 
goods distrained ought to be valued before they are 
delivered to the plaintiff in replevin." 

The Sheriff is responsible for the sufficiency of 
the sureties in a replevin bond at the end of the suit, 
when the landlord has established his right to Jhe 
rent for which the distress was taken." 

The action of replevin survives the plaintiff's 
death." 

In replevin, on the issue of rent in arrear, the Jury 
ascertain the sum due to the avowant for rent, and 
are not confined to the value of the goods distrained, 
and in such case may allow interest from the time 
of the replevin sued out." 

In a case where an action of replevin brought for 
goods distrained for rent was referred, and the re- 
ferees found a sum due for rent beyond the time of 
distress, their report was set aside.^^ 

In replevin no set-off is allowable. But the tenant 
may show a failure of the consideration for the rent, 
by the landlord's omission to fulfil his part of the 
contract, which operates as an exemption of the te- 
nant from an equivalent portion of the rent. In such 
case the measure of damages to the tenant is the 

IS Murdoch v. Will, 1 Dallas, 341. 

13 Oxiey V. Cowperthwaite, 1 Dallas, 349. Pearce v. Hum- 
phreys, 14 S. Sf R., 23. 

14 Reist, AdrnW^ v, Heilbrennef, 11 S. 4r l^** 131* 
» Albright v. Pickle, 4 Yeates, 364. 

^ Shaw V. AUuBsoo, 3 Yeatef, 48. 
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difierenoe between the anoual value of the ]»embns 
with and without that covenant performed ; specu* 
lative or remote damages, such as a loss of custom 
to the tenant are not allowable. ^^ 

Evidence that the premises were untenantabte for 
want of proper and necessary repairs, and that the 
landlord had promised to have the premises put in 
proper order, but failed to do so, is inadmfssible by 
way of set-off unless such promise to repair formed 
part of the consideration for the rent in the lease or 
original contract.^^ 

Where the lessor has covenanted to make cer* 
tain repairs and improvements on the. demised pre* 
mises, and has failed to perform his covenant, the 
tenant is entitled in replevin to such defalcation or 
deduction from the amount of the rent due, as is 
equal to the proportionable part of the damages 
which he has sustained. Therefore, where the 
goods of the tenant were distrained for the third 
quarter's rent, it was held, that he could not deduct 
the damages which he had sustained during the 
quarter preceding.^*^ 

A plaintiff in replevin founded upon a distress for 
rent cannot set off a debt due to him by the land- 
lord, or a demand against the landlord not connected 
with the rent, or the occupation of the premises.^ 

In a case where the lease recited that the lessee 

n Fairroan v. Flack, 5 Watta, 516. 
» Phillipi V. Monget, 4 Wharton, 226. 
» Warner «. Caulk, 3 Wharton, 193. 
so Beyer «. Fenstermacher, 2 Wharton, 95. 
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w«s to make certain alteratioiui and improfremeDts 
in bulk windows, &c., and the lessor agreed to coo- 
tribute a certain proportion of the amount, and at 
the expiration of the lease, he was either to receive 
back such proportionate sum, the lessee leaving the 
premises as he received them, or to take the irn^ 
provem^nts made by the lessee at a fair valuation, 
with the deduction of such proportionate sum ; and 
after the expiration of the term, no valuation having 
been made or attempted, the lessor sold the pre- 
mises with the improvements to a stranger, and dis- 
trained upon the goods of the tenant for the rent in 
arrear, it was held, that in replevin by the tenant, 
be could not set off against, or deduct from, the 
I rent due the value of the improvements or damages 
for taking them.^^ 

In replevin, the defendant avo\Ved for three quar- 
ters' rent due on the 15th of August, 1833. The 
plaintiff produced, at the trial, a check, drawn by 
bis son, payable to the defendant or order, dated the 
15th of February, 1833, for a sum equal to one 
quarter's rent, and claimed the benefit of a presump- 
tion that the preceding quarter's rent was paid, the 
Judges left the fact to the Jury, with a direction 
that if the check was a payment of the quarter's 
rent due at its date, the plaintiff was entitled to the 
benefit of the presumption : the Jury found for the 
avowant and the Court refused to disturb the ver^ 
dict.»* 

« Pcterion v. Haiglit, 3 Wharton, 150^ 
22 Phillips V. MoDgea,-4 WhartoDi 236^ 

7 



In replevin by a sab-lessee for goods taken by 
the paramount landlord on a distress for rent, on 
the plea of no rent in arrear, a receipt for rent giTcn 
by the immediate lessee to the plaintiff is not ad- 
missible on the part of the plaintiff ;'' and in the 
same case where it appeared Uiat the landlord bad 
preyioosly distrained the goods of the mesne te- 
nant for rent in arrear and sold the sa^me, it was 
held that it liay upon the defendiant to show that the 
distress first taKen was insufficient.^ 

If after a distress made on the goods of a stranger^ 
the tenant obtains a judgment before a Justice of 
the Peace in his favour in a proceeding under the 
Act of March 20, ISIO^ [to amend and consolidate 
with its supplements, the Act entitled '' An Act for 
the recovery of debts and demands not exceeding 
One Hundred Dollars before a Justice of the Peace," 
Slc,'] ta compel the landlord to defalcate the tenant's 
just account, the stranger having talien out a writ 
of replevin, may use this judgment as prima facie 
evidence on the issue of no rent in arrear.^ 

Where goods, that have been distrained, are re- 
ptevred; they are discharged from the distrainer's 
Hen and becon>e Irable to any further distress or in- 
cumbrance.** 

Goods distrained and replevied were afterwards 
distrained by another landlord for subsequent rent* 

» Qoinn v. Wallace, 6 Wharton, 453. « Ibid, 

w Keaaler «. McConachy, 1 Rawle, 435. 
M Woglam «. Cowperthwaite, 2 Dallas, 68. Frey v. Leiper, 8 
Dallaa, 131. 
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and removed on the next day by the tenant, and 
followed shortly after by the second distrainer, who 
appraised them in the house to which they were re- 
moved. It was held, that there was no default in 
the second distrainer, and that his lien took place 
of the reiarno kabendo issued by the first distrainer f 
but if the identical goods are found in the hands of 
the tenant undisposed of and unincumbered, they 
may be taken by the Sheriff on a reiomo habendcJ* 

» Woglam v^ Cowperthwaite, 2 Dallas, 68. » Ibid. 
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CHAPTER VI. 



OF THE LANDLORD'S MEANS OF EECOVEEINO FOS8E8SXOV OF 

THE DEMISED PREMISES. 



The twelfth section of the Act of March 21, 1772, 
which is the oldest law now in force in Pennsylva* 
nia providing a remedy for the landlord in cases 
where the tenant holds over after the expiration of 
his term, is as follows : 

** Where any person or persons in this province, 
having leased or demised any lands or tenements to 
any person or persons, for the term of one or more 
years, or at will, paying certain rents, and he or 
they, or his or their heirs, or assigns, shall be de- 
sirous upon the determination of the lease, to have 
again and repossess his or their estate so demised, 
and for that purpose shall demand and require his 
or their lessee or tenant to remove from and leave 
the same, if the lessee or tenant shall refuse to com- 
ply therewith in three months after such request to 
him made, it shall and may be lawful to and for 
such lessor or lessors, his or their heirs and assigns, 
to complain thereof to any two Justices of the diiy, 
town or county, where the demised premises are 
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situate, and upon due proof made before the said 
Justices, that the said lessor or lessors had bean 
quietly and peaceably possessed of the lands and 
tenements so demanded to be delivered up, that be 
or they demised the same under certain rents to the 
then tenant in possession, or some person or persons 
under whom such tenant claims or came into pos- 
session, and that the term for which the same was 
demised is fully ended, then and in such case it 
shall and may be lawful for the said two Justices to 
whom complaint shall be made as aforesaid, and 
they are hereby enjoined and required, forthwith to 
issue their warrant, in nature of a summons, directed 
to the Sheriff of the county, thereby commanding 
the Sheriff to summon twelve substantial freeholders 
to appear before the said Justices within four days 
next after issuing the said summons, and also to 
summon the lessee or tenant, or other person claim- 
ing or coming into possession under the said lesaee 
or tenant, at the same time to appear before them, 
the said Justices and freeholders, to show cause, if 
any he has, why restitution of the possession of the 
demised premises should not be forthwith made to 
such lessor or lessors, his or their heirs or assigns ; 
and if upon hearing the parties, or in case of the 
tenant's or other persons claiming or coming into 
possession under the said leseee or tenant, neglect to 
appear after being summoned as aforesaid, it shall 
appear to the said Justices and freeholders, that the 
k»sor or lessors had been possessed of the lands or 
7* 
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tenements in qaeiAicNit that be or iiic^ had deoiiaed 
the same for a term of yeailB, or al witt to. tfasfier*- 
eon in poBsessioo, or some other muler whom he or 
she claims or eame into possession at a eerteia 
yearly or other rent, and that the term is fully ended, 
that demand had been made of the lessee or other 
person in possessioe as afbresaid, to leave the pre- 
mises three moi^ths before such application to the 
said Justices, then and in every such case it shall 
and may be lawful for the said two Justices to make 
a record of aueh finding by them,, the Justice and 
freeholders, and the said freeholders shall assees 
such damages as they think right against the tenant 
or other person io possession as aforesaid,^ for the 
unjust detention of the demised premises, which 
judgn/ient shall be final and conclusive to the par* 
ties ; and upon which the said Justices shall, and 
they are hereby enjoined and required to issue thmr 
warrant under their hands and seals, directed to the 
Sheriff of the county, commanding him forthwith to 
deliver to the lessor oi^ lessors^ bis or their heirs or 
assigns, full possession of the demised premises 
aforesaid, and to levy the costs taxed by the Jus- 
tices, and damages so by the freeholders aforesaid 
assessed, of the goods and chattels of the lessee or 
tenant, or other person in possession as aforesaid, 
any law, custom or usage to the contrary notwith- 
standing/^ 

Upon this section a number of decisions have 
been bad. 

No other proof than the affidavit of the landlord 
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iwnflelf isneoeBsaiy to found a proceediDg to <!!•• 
possets the tenant.^ 

A lease for nine months* or any time certain, less 
than a year* is a lease for one year within this act.' 

As the act speaks of ^ ceNain rentSi" it has been 
held to ap)ply j^nly to leases in which a certain rent 
is reserved,^ but in the language of Chief Justice 
Gibson ^* it is not necessary that the rent should be 
reserved in words which define its quantity* quality 
and duration ; but it is within the terms of the Act 
of Assembly when it is susceptible of such cert«inty 
from extrinsic matters as to enable the landlord to 
recover it."^ The payment of taxes and the daub- 
ing and chinking of a house have been held to be 
a certain rent within this act/ A demise ^ under 
the rent of taking care of the grain of the lessor and 
keeping out the cattie ^ is too uncertain* as nothing 
was reserved which could be reeovered by action 
or enforced by distress.''^ 

Of the notice to quit, required by the Act. 

It has been held* that where term is to end on 
a day certain, it is not necessary for the landlord to 

1 Cttotiingbam v. Gardner, 4 Wstts 4r Berfeant, 130. 
s SbAfibr e. Sottoa, 5 Binney, 228, 

3 Blashford v. Dancan, 2 S. 4r Rm 480. Steel «. ThompeoD, 3 
PeaD. Reports, 34. 

4 Scott V. Fuller, 3 Penn. Reports, 55. 

* Shaffer v. SuUon, 5 Binney, 228. 

• Seolt V. Fuller, 3 PenmHepoi^li^ 
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give three months' notice to quit to his tenant, prior 
to the expiration of the ternn, as b^tb parties are 
equally aware when the term will end. But ^hen 
the termination of the lease is uncertain, as where 
it is for a year, and then from year to year as long 
as both parties please, or from year to year^ or 
during the pleasure of the lessor, the three months' 
notice must be given.' 

If premises are leased for a year, and the tenaat 
is afterwards permitted to remain from year to year, 
a notice in the first month of a new year to quit in 
three months is illegal. The tenant has a right lo 
remain for that year.^ 

A landlord on the 25th of January, 1830, gave 
notice to the assignee of his tenant to quit and sur- 
render to him the possession of premises which the 
tenant was entitled by his lease to retain until the 
1st of June, 1830, and on the 1st of June he applied 
to two Aldermen to enforce the notice to quit under 
the provisions of the section of the Act under con- 
sideration. The Court of Common Pleas of Phila- 
delphia County, held, that the proceedings were re-* 
gular.® 

Notice to quit at the end of a certain year is not 
waived by the landlord's permitting the tenant to 
remain in possession an entire year after the expira- 
tion of the notice; notwithstanding the tenant held 

f Losan v. Herron, 8 S. 4r R** 459 ; and see the remarlu Qi 
Jadge Kennedy in Lesley «. Randolph, 4 Rawle, 126. 
> Fahnestock v. Faustenauer, 5 S. ^T Rm 174.^ 
* Lloyd V. Coiens, 3 Ashmeadi 131. 
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b]F an improtnng lease, that is» to clear and fimoe 
the land and pay the taxes id lieu of rent.^® * 

A purchaser under the landlord is bound by a re- 
<sital» in the landlord's notice to quit, of the period 
when the tenant's term will expire.^^ 

The Court of Common Pleas of Philadelphia 
County has decided, that a notice to quit, served by 
a landlord on the assignee of Jiis tenant, who is in 
peasession of the premises, is within the letter and 
spirit of this Act and is a legal notice.^^ 

The warrant from the two Justices to the Sheriff 
commands him to summon the lessee or tenant, &C., 
to appear before the Justices wiihin four days next 
ttfter issuing the summons. It has been decided 
that tiie Justices' warrant may be made returnable 
bffare the fourth day from its date,^^ and that if it 
>be made returnable after the fourth day from its 



10 Boggs V. Black, 1 Binney, 333. 

* Where a lease expirea at a time certain, a notice to qoit is 
not necessary in order to recover in ejectment. But if the lessor 
alletws the tenant to remain in possession seventeen years after 
the expiration of a lease, he cannot recover in ejectment withoat 
notice to qoit as " it may be fairly presumed that the defendant 
retained the possession with the consent of the plaintiff; and if 
so he was tenant at will at least, or perhaps it might be more 
reasonably inferred, that be remained tenant from year to year at 
the same rent which was reserved by the written lease." Bed' 
ford V. McElherron, S S. 4r R.* *49. 

" Biggs V, Brown, 2 S. 4r Rm H. 

>< Lloyd o. Cozens, 3 Ashmead, 131. 

» Hower v. Erider, 15 S. Sf R^ 43. 
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imtbp the defect is cured by the tenant's appearing 
and making defence.^ 

Although the Act declares that the judgment of 
Hm two Justices ** shall be final and conclusive to 
the parties/* it has been decided that their proceed- 
ings may be removed into the Court of Common 
Pleas by certiorari;^' but that the certiorari does 
not operate as a iupercedeas,^^ And from the 
Court of Common Pleas, the record of the Justices' 
proceedings may be removed into the Supreme 
Court by writ of error," which, also, does not ope- 
rate as a Bupercedeas,^ 

It has been decided that the twenty-second section 
of the Act of March 20th, 1810, which makes the 
decision of the Court of Common Pleas upon appeals 
from Justices final, does not apply to proceedings 
under the Landlord and Tenant Act, but that the 
judgment of the Court of Common Pleas upon pro- 
ceedings of Justices under the Act may be removed 
to the Supreme Court by writ of error.** 

In a case where the Justices did not allow the 
tenant sufficient time to procure testimony, the Su- 
preme Court set aside their proceedings.^ 

i« Stroap V, McClare, 4 Yeatev, 523. 

16 MeClare v. White, Addiion^g Rep., 192. 

le jM9n, 4 DalUm, 314. 

" Clarke v. Patterson, 6 Binney, 128. 

18 Grabb v. Fox, 6 Binney, 460. 

1* Clark V. Yeat, 4 Binney, 185. 

» Stewart «. Martin, 1 Yeatee, 49. 
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The record of the procaedings before the Jostieet 
and freeholders is not conclusive evidence of the 
facts found by the Inqnisition, but the trulh of them 
may be traversed in an ejectment brought by the 
tenant to try the title," 

If the Jury of Freeholders be discharged by the 
Justices on account of being unable to agree» tbejr 
cannot, in the opinion of Judge Huston, be called 
together on the old process, after any considerable 
interval,^ 

A Jury unable to agree may be discharged and 
another venire issued to summon a new Jury.^ 

After the section which has just been considered, 
follows another (the thirteenth) containing this pro« 
viso, *' that if the tenant shall allege that the title of 
the lands and tenements in question is disputed and 
elaimed by some other person or persons whom he 
shall name, in virtue of a right or title accrued or 
happening since the commencement of the lease, so 
as aforesaid made to him, by descent, deed or from 
or under the last will of the lessor, and if thereupon 
the person so claiming shall^ forthwith^ or upon a 
summons immediately to be issued by the said Jus- 
tices, returnable in six days next foUowing,^ before 
them appear, and on oath or affirmation, to be by 
the said Justices administered, declare that he verily 
believes that he is entitled to the premises in dispute, 
and shall, with one or more sufficient sureties, be^- 

21 Galbraith v. Black, 4 S. ^ R., 207. 
« Maria v^ Parry, 3 Rawle, 419. 
. » Cmniiisiuim •. Gftrdner, 4 W. ^ &, 190. 
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le boimd by reeogniwaee in the siiib of One 
Hundred Pounds to the lessor or lessors, his or their 
heirs or assigns* to prosecute his claim at the next 
Court of Coaimon Pleas to be held for the Couuty 
where the said lands or tenements shall be, then and 
10 such case, and not otherwise, the said Justices 
shall forbear to give the said judgment: Provided 
mUo, that if the said claim shall not be prosecuted 
aecording to the true intent and meaning of the 
said recognizance, it shall be forfeited to the use of 
Ibe lessor or landlord, and the Justices aforesaid 
shall proceed to give judgment, and cause the lands 
aikl tenements aforesaid to be delivered to him in 
the manner hereinbefore enjoined and directed/' 

In a proceeding under this law there is no right 
of appeal given to the tenant by reason of any thing 
which he may allege to exist in the contract of lease; 
it is only given to a third person or the tenant claioi- 
ing by descent or purchase from the lessee »nce the 
date of the lease. The tenant cannot appeal by 
reason of any allegation of title existing in a third 
person, although created since the date of the 
lease.*^ 

It has recently been decided that, after a lease 
has expired by its own limitation, the lessee becomes 
a tenant at will, whom the landlord may re-^enter 
iqmi and dispossess, and in doing so use as much 
force as is necesffiiry for that purpose; and that 
under such circumstances the landlord would be 

M Ciiiiiiniigham «. GsrdMr, 4 Walto ^r 6erg«uit, 120* 
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Eable only for unnecessary vidence and injury to 
the tenant's personal property.'^ 

The second section of the Act of March 25tfa> 
1825, which applies only to the City and County of 
Philadelphia, contains the following provisions to 
enable the landlord to recover possession of the pre- 
mises when the tenant has removed without leaving 
sufficient property to secure three months' rent, or 
has refused to give security for it and has refused 
to deliver possession. 

*' If any lessee for a term of years in the city and 
county aforesaid, shall remove from such demised 
premises without leaving sufficient property thereon 
to secure the payment of at least three months' rent, 
or shall refuse to give security for the payment 
thereof in five days after demand of the same, and 
shall refuse to deliver up possession of such pre- 
mises, it shall and may be lawful for the landlord 
or lessor to apply to any two Aldermen or Justices 
of the Peace, within the City and County of Phila- 
delphia, and make an affidavit or affirmation of the 
fact, and thereupon the said Aldermen or Justices 
of the Peace shall forthwith issue their precepts to 
any Constable of the proper city or county, com* 
manding him to summon such lessee before such 
Aldermen or Justices on a day certain^ not exceed- 
ing eight, nor less than five days, to answer such 
complaint; and the said Aldermen or Justices shall, 
on the day appointed, proceed to hear the case» and 

« Omdeer •. LewiSf 1 Watte if Sergeant, 90< 
8 
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if it shall appear that the lessee has removed from 
the premises, without leaving sufficient goods and 
chattels, or giving security for the payment of the 
rent as aforesaid, and has refused to deliver up pos- 
session of the demised premises, they shall enter 
judgment against such lessee that said premises 
shall be delivered up to the lessor or landlord forth- 
with, and shall, at the request of the said lessor or 
landlord, issue a writ of possession, directed to said 
Constable, commanding him forthwith to deliver 
possession of the premises to the landlord or lessor, 
and also to levy the costs on the defendant in the 
same manner that executions issued by Justices of 
the Peace are directed by law. 

It has been decided that to entitle the landlord to 
demand from his tenant security for the payment of 
three months' rent or a surrender of the possession 
of the premises under the above section of the act, 
it is not sufficient that the tenant has removed part 
of his goods without leaving sufficient to secure the 
payment of three months' rent, while he himself re- 
mains in possession of the premises. To give the 
Justices jurisdiction, the removal of the lessee is ne- 
cessary.** 

The Court of Common Pleas for the City and 
County of Philadelphia has held, that to support an 
inquisition by two Justices of the Peace under this 
act, every requisition of the act must be substan- 

2S Freytag v, Anderson, 1 Rawle, 73. And see 1 Ashmead, 98. 



PO88I80ION OF THE DEMISED PREMISES. 79 

tially cofn[died with, and the necessary facts should 
be clearly and positively found.^ 

The Act <^ April Srd, 1830, provides a nieans 
for the landlord to recover possession of the pre- 
mises where the tenant does not pay the rent, and 
there are not goods on the premises adequate to se- 
cure it. It is in force throughout the State, and the 
first section is as follows : 

** In case any lessee for a term of years, or at 
will, or otherwise, of a messuage, lands or tene- 
ments, upon the demise whereof any rents are, or 
shall be reserved, shall neglect or refuse to pay rent 
reserved as often as the same may grow due ac- 
cording to the terms of the contract, and where 
there are no goods on the premises adequate to pay 
the said rent so in arrear, except such articles as 
are exempt from levy and sale by the laws of this 
Commonwealth,* it shall and may be lawful for the 
lessor to give th# lessee notice to quit the premises 
within fifteen days from the date of the notice, if 
such notice is given on or after the 1st of April and 
before the 1st of September, and within thirty days 
from the date thereof if given on or after the 1st of 
September and before the 1st day of April; and if 
the lessee shall not within the period aforesaid, re- 
move from and deliver up the said premises to the 
said lessor or pay and satisfy the rent so due and 
in arrear, it shall be lawful for the lessor to make 



37 Black e. Alberson, 1 AshmeacI, 127. 

* For a list of these artteles see anie, p. 51. 
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complaint on oath or affirmation to any two Alder* 
men or Justices of the Peace, as the case may re* 
quire, who, on its appearing to them that the lessor 
has demised the premises for a term of years or 
otherwise, whereof any rent or rents have been re- 
served, that the said rent is in arrear and unpaid, 
that there is not sufficient goods and chattels on the 
premises to pay and satisfy the said rent, except 
such as are by law exempt from levy and sale, and 
that the lessee has, after being notified in manner 
aforesaid, refused to remove and redeUver up pes* 
session of the premises, shall then and in that case 
issue their precept, reciting substantially the com- 
plaint and allegation of the lessor, directed to any 
constable of the proper city or county, commanding 
him to summon the said lessee to appear before the 
said Aldermen or Justices at a day and time to be 
therein fixed, not less than three nor more than eight 
days thereafter, to answer the said complaint, and 
the said Aldermen or Justices shall, on the day ap- 
pointed, or on some other day then to be appointed 
by said Justices or Aldermen, proceed to hear the 
case, and if it shall appear that the said complaint, 
so made as aforesaid by the lessor, is in all particu- 
lars just and true, then the said Aldermen or Jus- 
tices shall enter judgment against such lessee that 
the premises shall be delivered up to the lessor, and 
at the request of the lessor issue a writ of possession 
directed to the said constable, commanding him 
forthwith to deliver actual possession of the pre- 
mises to the lessor and also to levy the eosts on the 
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defendant in the same manner that costs are now 
by law levied and collected on other writs of exe- 
cution ; but if on the hearing aforesaid it shall ap« 
pear that the said complaint is vexatious and un* 
founded, the said Aldermen or Justices shall dismiss 
the same, with costs to be paid by the lessor : Prth 
vided always that at any time before the said writ 
of possession is actually executed, the lessee may 
supersede and render the said writ of none efiect, 
by paying to the said constable for the use of the 
lessor the rent actually due and in arrear and the 
costs ; which rent so in arrear shall be ascertained 
and determined by the said Aldermen or Justices 
on due and legal proof and endorsed by them on 
the said writ of possession, together with the costs 
of the proceedings, of all which doings the said con- 
stable shall make return to the said Aldermen or 
Justices within ten days after receiving of the said 
writ, and the said constable shall be answerable in 
default of executing the said writ according to its 
lawful requisitions or in returning the same in the 
same manner as to the amount of rent, ascertained 
and determined and costs as constables are now 
by law answerable on other writs of execution: 
And provided further that no writ of possession 
shall be issued by the said Aldermen or Justices for 
five days after the rendition of judgment, and if 
within the said five days, the tenant shall give good, 
sufficient and absolute security by recognizance for 
all costs that may have and may accrue, in cagQ 

8* 
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the judgment shall be affirmed, and also for all rent 
that has accrued, or may accrue up to the time of 
6nal judgment, then the tenant shall be entitled to 
an appeal to the next Court of Common Reast 
which appeal shall be then tried in the same man- 
ner that other suits are tried : Md promded further^ 
that nothing herein contained shall prevent the is- 
suing a certiorari with the usual form and effect." 

Upon this Act the following decisions have been 
given : — 

In proceedings under this Act, the Justices ad- 
judged that the premises should be given up to the 
landlord and also found certain arrears of rent doe. 
The tenant appealed and gave bail conditioned in 
the words of the Act that if the judgment should be 
affirmed, they would pay all costs and all rent 
which had or might accrue up to the final judgment. 
The landlord afterwards took a confession of judg- 
ment from the tenant for a certain sum, not em- 
bracing the rent accruing after suit brought, and 
judgment was entered on the appeal as if a verdict 
had been rendered for that sum; and the tenant was 
suffered to retain possession : It was held that this 
was not such an affirmance of the judgment as ren- 
dered the bail responsible on the recognizance.^ 
It seems that although the finding by the Justices of 
the arrears of rent was void under the Act, yet the 
rest of their judgment might be considered good.^ 

In the Court of Common Pleas for the City and 

» Hazen v. CulTertoon, 10 Watts, 393. » Ibid. 
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County of Philadelphia, the fdlowing points hav« 
been decided : — 

The oath of the landlord is not admissible to 
prove the amount of rent in arrear» although it is 
indispensable to the issuing of the summons.^ 

In order to obtain a certiorari to remove the pro- 
ceedings it is not necessary that the party applying 
should make the oath or affirmation required by the 
21st section of the Act of March SOtb, 1810.^^* 

The Justices cannot, under this Act, issue an ex- 
ecution against the tenant personally to enforce 
payment of the rent ascertained by them to be 
due» 

» Fi«lwr 9* BaUey, 1 Ajahmead, 309« 
31 Rabioam v« Williams 1 Asbmead, 230. « Ibid« 

* This section provides tbat no &ertiorari sball be allowed until 
the party applying for it shall declare on oath or affirmation, that 
it ia not for the purpose of delay, bat that in the opuiion of the 
party applying for the Mme« the cause of action was not ffffgnhwir 
ble before a Justice, or that the proceedings proposed to be re- 
moved, are to the best of his knowledge, unjust and illegal, and if 
not removed, will oblige the said applicant to pay more money, or 
to receive less from his opponent than is justly due. 
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CHAPTER VIL 

OF THAI tenant's RIGHT TO THE WAY-OOINO OBOP. 

The way*going crop is the crop of grain sown in 
the autumn to be reaped at the next harvest*^ A 
tenant leaving prior to harvest is entitled to this 
crop by the custom of the country, even though he 
may have held under a written lease which gave 
no such right. This custom extends throughout 
the State, and enters into every contract to which 
it applies.' Chief Justice Tilghman (in the case of 
SttiUsc V. Dickej/y) remarks that '* in the nature of 
the thing it is reasonable that when the lease com- 
mences in the spring of one year and ends in the 
spring of another, the tenaqt should have the crop 
of winter grain sown by him in the autumn before 
the lease expired, otherwise, he pays for the land 
one whole year without having the benefit of a win- 
ter crop. If the parties intend otherwise, it is easy 
to control the custom by an express provision in 
the lease." The way-going crop includes the straw 
as well as the grain, which the tenant may remov§ 

1 Demi v. Bossier, 1 Penn. Rep^ 224* 
« StalU 9, Dioke/, 5 Biane^, 28^ 



TSHAirr's ILIGHT TO THB WAT-GOTRO OEOF. 86 

and dispose of as he pleases, being subject only to 
the terms of his contract and not to any supposed 
custom of the country on that subject.^ The tenant 
may maintain an action of trespass quare clausumfre^ 
git against the landlord or his vendee, or other wrong* 
doer, after the lease has expired, and he has removed 
from the premises/ But where a lease is for a year, 
viz., from the 1st of April to the 1st of April, a^enant 
is not entitled to the crop of grain sown in the spring 
and cut after the term is out, and there is no diffe- 
rence in this respect between a lease upon a money 
rent and upon the shares/ And if the tenant has 
underlet part of his farm to another, he cannot re- 
cover damages for that part of the crop which was 
put in by his under tenant.^ 

In a case where the landlord's notice to the te- 
nant to quit, stated that the tenant had a lease till 
the 1st of April, 1811, it was held^ that a purchaser 
under the landlord cannot gainsay this assertion, 
and that such tenant might maintain trespass for 
the way-going crop: and though such purchaser 
obtain possession under a habere facias posses- 
sionenif on a judgment in ejectment obtained by his 
landlord against a former tenant, the tenant's right 

s Craig V. Dale, 1 Watts Sf Sergeant, 509. IddiDgs r. Nagle, 
3 Watts Sf Sergeant, 93. 

4 Stvltz 9. Dickey, 5 fiinnej, 385. Forsy the «. Price, 8 Watts, 
383. 

6 Demi v. Bossier, 1 Penn. Rep., 334. 

6 Staltz V. Dickey, 5 Binney, 385. 
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to the way-going crop remains : and the record in 
the ejectment is not a justification of the trespass J 

A lease having been made of a farm for five 
years with a stipulation, that in case of a sale of 
the farm by the landlord during the term, three I 
months' notice to quit should be given, and no rent 
was to be paid for the year in case of sale ; and the 
tenant on entering having received the crop of win- 
ter grain sown by bis predecessor : and the farm 
having been sold during the term, and the tenant 
having removed from it, leaving a crop in the 
ground sown by him, the District Court of the City 
and County of Philadelphia held. Firsts that he was 
ratitled to this crop as emblements whelher he re- 
ceived the three months' notice to quit or not. 
Secondly f that even if due notice would have de- 
feated his right to the crop, yet mere knowledge by 
the tenant of the sale was not equivalent to notice." 

'' Biggf V. firown, 2 Serseant 4r Rawle, 14, 
8 Comfort V, Dancan, 1 Milei, 2S9, 
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CHAPTER VIII. 

01^ tflS IMPEACHMENT OF THE LANDLORD'S TITLE BT THE 

TENANT. 

It is '' a general rule of law that a tenant shall 
not be permitted to controvert or raise objections to 
his landlord's title; which rule extends to all par- 
ties claiming under the lessor or lessee ; so that the 
lessee's assignee or under tenant cannot object to 
the title of the lessor or of his assignee any more 
than the lessee himself could."^ Hence a tenant 
cannot resist his landlord's recovery in ejectment 
by virtue of an adverse title acquired during his 
lease;' nor can one who comes into possession 
under the tenant ;^ nor can either a tenant or any 
one coming into possession under him by showing 
a better title in a third person.^ It has been held 



1 Comyn on the Law of Landlord and Tenant, 519. 

s Lessee of Galloway v. Ogle 3 Binney, 468. Caaffman o. 
Congregation of Cedar Spring, 6 Binney, 59. Dimond v. Enoch, 
Addison, 357. 

* Graham v. Moore, 4 Serg. Sf Rawle, 467. 

4 Cooper V. Smith, 8 Watts, 536. McCleary v. Allen, 2 Penn. 
Rep., 144. 
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that any act of a lessee by which he disaffirms or 
impugns the title of the person indisputably entitled 
to the rent is a forfeiture of the lease, and the land- 
lord may consider him either as his tenant or as a 
trespasser.' But as Courts of law and equity lean 
against a construction that would work a forfeiture, 
if the lessor do any act recognizing the subsistence 
of the relation of landlord and tenant, such as the 
receipt of rent, it will prevent the operation of those 
acts of the tenant which would otherwise work a 
forfeiture of the lease.^ 

A tenant who endeavours to deprive his landlord 
of the benefit of possession under a fraudulent pre- 
tence of giving it up, is still to be considered as a 
tenant, and cannot defend himself against his land- 
lord in an ejectment brought to recover possession.^ 
Nor can a tenant destroy his landlord's possession 
by a secret agreement to attorn to another. He 
cannot, therefore, by any agreement or acknow- 
ledgment of the title of a third person so affect his 
landlord as to destroy the right which he would 
otherwise have by reason of an adverse possession 

for twenty-one years.* 
An intruder can gain no advantage of a landlord 



6 Newman e. Rutter, 8 Watts, 51 ; [but whether this " U appli- 
cable to a grant of land in fee with the reservation of a rent 
charged on the land may admit of a doubt." Opinion of the 
Coart in this last case, p. 55.] 

8 Newman «. Ratter, 8 Watts, 51. 

f Graham o. Moore, 4 Sergeant ^T Rawle, 407. 

8 Prutzman «. Ferree, 10 Watts, 143. 
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by collodiDg With hte tenant; though if a collasive 
arrangement be broken off, he is in no worse con- 
Aiion than if no arrangement had been made.® 

An adverse claimant, who gets into possession of 
Jand by tampering with his adversary's tenant, 
stands in the tenant's place and cannot resist the 
landlord's title where the tenant himself could not; 
and this whether the possession is surrendered by 
the mere consent of the tenant or by means of a collar 
sive recovery.*® 

The exceptions to this general rule are now to be 
considered. When fraud has been committed by 
the landlord upon the tenant or upon the Common- 
wealth, it is admissible for the tenant to impeach 
his lessor's title." Thus, where a lease was unfairly 
obtained from a party in possession of the land, the 
lessee was permitted to contest the title of the les- 
sor.*' 

In an action of replevin, upon the issue of non 
demisit and no rent in arrear, it was held that the 

• ProtzmaD v. Ferree, 10 Watte, 143. 

10 Stewart v, Roderick, 4 Watta Sf Sergeant, 188. 

" Boyer r. Smith, 5 WaUs, 55. The motum in the deeiaion 
of the Court in this case, that " lessees are not to he allowed to 
impeach the titles of their lessors for any cause whatever^ except 
it be for fraud, as already mentioned, committed either upon 
themselves or ajfainst the Commonwealth,*' seems to be rather too 
broad. It probably would not be held to weaken the force of 
previous decisions, hereinafter mentioned, wherein other ground* 
were admitted as authorizing the tenant to impeach bis landlord's 
title. 

^ Brown «. Pyuoger, and another, I Rawle, 408. 

9 
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plaintiff might show that he was induced to exeeole 
the lease and become the tenant of the defendant by 
fraud and misrepresentation, and that at the time it 
was executed he was really the owner of the land 
himself." If possession be obtained from one falsely 
representing himself to be the owner, it is compe- 
tent for the tenant to show that the plaintiff was not 
the owner at the time the agreement to pay the rent 
was made, or liability to pay it accrued.^^ 

If one having a good title finds another in posses- 
sion of his land who, under threats of a suit, agrees 
to accept a lease for the premises, he cannot after* 
wards in an ejectment against him divest himself 
of the character of landlord ; but if one having no 
right induces him in possession to accept a lease 
and become a tenant, the presumption is that it was 
by misrepresentation of fact or law or both, and it 
will require but slight proof on this ground to dis- 
solve the relation of landlord and tenant, and per- 
mit the tenant to avail himself of the merits of his 
title." 

ft 

Force or illegal behaviour on the part of the les- 
sor towards the lessee, forms another ground of ex- 
ception to the rule, as where the lessor threatened 
the lessee to turn him off the land by force of arms 
unless he would take the lease.^^ 

The agreement of the parties may also prevent 

IS Robina v, Kitcbell, 8 Watts, 890. 

i« Gleim v. Rim, 6 Watts, 44. 

!• Hockenbary o. Snyder, 3 Watta 4r8er|reant, 340. 

i« LesMe of HaiaUton 9. Maraden, 6 Bimiay, 45. 
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the operation of the general rule. A leased a lot of 
ground to B for three years, and B covenanted to 
deliver up possession at the end of the term ; it being 
agreed that the possession held by B should have 
no effect upon the right of either party, there being 
a controversy between them about the title. The 
possession not being delivered up, A brought eject- 
ment, and the parties then agreed that the title should 
be tried in the suit, and that if the Court should think 
that the right of possession was in A, he should have 
all the advantages of actual possession. It was heM 
that this agreement authorized B, notwithstanding 
the lease, to show that he had a better title to the 
land than A.^^ 

The tenant may show that the title of the land- 
lord no IcHiger exists. Thus in an action of eject- 
ment brought by the heirs at law of a landlord 
against a tenant, it is competent for the defendant 
to show that the landlord was seized of a life estate 
only, which terminated by his death before the ac- 
tion was brought.^^ The tenant may set up as a 
defence in a suit brought by the landlord to recover 
possession, that the title of the landlord has expired 
by its own limitation, or that it has been divested 
daring the term, and that the defendant has the 
right to remain in possession from the owner whose 
title has accrued during the lease.^^ 

17 LeaflM of the Mayor, 4tc. «. The ScbDylkill Bridfe CompaBy, 
4 Binney, 283. 

» Heekert v. MeKee, 5 Watts, 385. 

» NeweU «. QiUii, 1 Watta if SergMAl, 496. 
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The rule does not apply wbere the title of the 
landlord is a Coonecticut title, eiisting id violatioQ 
of the laws of Fennsylvania. Therefore, such te- 
naut afterwards purchasing a Pennsylvania title and 
continuing to hold under it, may set it up againaC 
the original landlord, who claimed under a Conneo 
ticut title, though subsequently the landlord also 
took out another Pennsylvania title.^ 

Acceptance of a lease for a small part of a tract 
of land does not estop the defendant in ejectment 
from controverting the plaintiff's title to the residue 
of the tract.*^ 

In replevin for a distress for rent in arrear, the 
tenant may show that prior to the time when the 
rent accrued, he purchased the premises with the 
assent and by the advice of the landlord.^ But 
such evidence cannot be given on the issue of no- 
thing in arrear. The plea of nothing in arrear ad- 
mits the tenancy and puts the defence on matters 
subsequent.*^ 

The peculiar circumstances of the following case 
were held to prevent the application of the rule. 
A and B were tenants in common. A died intes- 
tate, leaving among other children a daughter C, 
who had been married to a son of B's, who was in 
possession of part of the land as tenant of A. Par- 
tition was made between B and the heirs of A. 

so Satterlee and another v. Matthewton, 13 S. ^T ^m 1^* 

SI Pederick o. Searle, 5 S. ^ R., 236. 

« Hill ^ Miller, 5 S. ^ R., 355. 

t3 Md,, and lee WiHUmi v. Smitb, 10 S. ^ R., 809^ 
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After the death of C's husband, an ejectment was 
brought by one who claimed under B to avoid the 
partition, on the ground that part' of the land had 
been evicted by a paramount title. It was held 
that C was not precluded from making defence be- 
cause of her character as tenant.^ 

It has been decided that where a tenant, who is 
in possession and claims title to land, surrenders 
that possession and takes a lease from his adversary, 
hk so doing will not bo conclusive of his right." 



** Feather v, Strohecker, 3 Penn. Rep., 505. 
» Lewii V. Bradford, 10 WatU, 67, 



9* 
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CHAPTER IX. 

OF THB TSNAMT's DVTT TO NOTIFY HIB LANDLOED OF THS 
B&INOINO OF 8I7ITS 07 EJBOTMSNT FOR THE I>BMI8ED 
PaSMISES. 

T&E eighth and ninth sections of the Act of March 
Sly 1772, [An Act for the sale of goods distrained 
for rent, &c.] are as follows : 

** 8. Every tenant to whom any declaration in 
ejectment shall be delivered for any lands, tene- 
ments or hereditaments within this province, shall 
forthwith give notice to his or her landlord or land- 
lords, or his, her or their bailiff, receiver, agent or 
attorney, under penalty of forfeiting two years' rent 
of the premises so demised or holden in the posses- 
sion of sach tenant, to the person of whom he or 
the holds, to be recovered by action of debt, to be 
brought in any of the Courts of Common Pleas 
within this province, wherein no essoin, protection, 
or wager of law shall be allowed, nor any more 
than one imparlance. 

'<9. It shall and may be lawful for the Courts 
where suoh ejectment shall be brought^ to suflfor the 
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landlord or landlords to make him, her» or tbem- 
aelvesy defendant or defendants by joining with the 
tenant or tenants, to whom such declaration in 
ejectment shall be delivered, in case he or they shall 
appear; but in case such tenant or tenants shall re- 
foae or neglect to appear, judgment shall be signed 
against the casual ejector for want of such appear- 
ance ; but if the landlord or landlords of any part of 
the lands, tenements, or hereditaments, for which 
such ejectment was brought, shall desire to appear 
by himself or themselves, and consent to enter into 
the like rule, that by the course of the Court, the 
tenant in possession, in case he or she had appeared, 
ought to have done, then the Court where such 
ejectment shall be brought, shall and may permit 
such landlord so to do, and order a stay of execu- 
tion upon such judgment against the casual ejector 
until they shall make further order therein." 

It has been decided that the admission of a party 
claiming a right to defend in ejectment under the 
section last quoted in an act of the Court whose 
doty it is to inquire, before making the order, whe- 
ther the applicant really stands in the relation of 
landlord, or whether his claim of title is consistent 
with the possession of the occupant^ 

> MoCUy V. Beaodiet, 1 Rtwie, 424. 
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CHAPTER X. 
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Thi conveyaDce of land in fee subject to the pay* 
meot of a yearly rent to the grantor, hia heirs and 
assigns, has ever been a common mode of convey*^ 
ing property in Pennsylvania, where, what are oood- 
mon in some other States, leases for ninety-nine or 
nine hundred and ninety -oine years, are almost, \£ 
not altogether, unknown. The grantor of the laad 
has a fee in the rent reserved ; the grantee, a fee io 
the land, subject to the payment of the rent. As 
ground-rent deeds contain covenants to be performed 
by the grantor and the grantee, they are executed 
in duplicate, as all indentures once werei and are. 
s^^ned, sealed and acknowledged by both parties. 

It is very commonly called a rent charge^ but the 
Supreme Court of Pennsylvania has decided that it 
is not a rent charge but a rent service,^* and that 

1 Ingersoll r. Sergeant, 1 Wharton, 337. FrancisoQs v. Rei. 
gart, 4 Watts, 98. 

* Rent service was the only kind of rent originally known to 
the Common Law; a right of distress was inseparably incident to 
it, M long as it was payable to the lord, who was entitled to the 
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the rigirt of distress is iocideiit to it of eeminon 
right.' 

A grant by C to E of all his interest in certain 
grounds, reserving an annnal rent payable to C, his 
heirs and assigns, with a proviso therein that if he 
' should pay to C a eertain gross sum by instalmentSi 
the rent should then cease, and a covenant on the 
part of E to pay the said gross sum, have been held 
to constitute a ground-rent deed« G's interest in 
which rent might be taken in execution and sdd by 
the Sheriff.^ 

Land necessary to a mill being granted in fee, 
the grantee jridding and paying to the gravtor and 
the lawful heir of his body the privilege of grinding 
certain grain in the mill, toll-free, this was held to 
be a covenant running with the land, on which the 
grantor's eldest son after the grantor's decease 
might maintain an action of covenant against the 
assignee of the grantee with notice of tiie charge.^ 

The consideration^ mentioned in the ground-rent 

feslly ; and it was ealled a real serrice, becaute it wai fhren m w 
compensation for the military or other lervices, to wbioh the land 
was origtoaUy liable. Where a rent was granted out of lands by 
deed, the grantee had no power to distrain for^ it ; because there 
was no fealty annexed to each a grant. To remedy this incon* 
▼enience, an express power of distress was inserted in grants of 
Ibis kind; and it was then called a rent charge, becaoae the lands 
were charged with a distress.*' — J%oma8*$ noU to Ookt upon Ldt- 
thton, FolLp.44Q, 

• Kennege v. Elliot, 9 Watts, 258. 

9 Harst e. Lithgrow, 2 Yeates, 24. 

4 Panbar v. Jamper,>d Testes, 74. 
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deed i« any small gum of OKHiey (uftmlty oae doU 
iar,) the payment by the grantee of the yearly rem 
and taxes, and his performance of the covenants 
and agreements thereinafter mentioned. The deed 
then follows the usual form of a fee-simple deed to 
the conclusion of the habendum and tenendum, 
when follows a specification of the amount of rent 
reserved, and the times when payable, which rent 
is to be without any deduction for any taxes, &c, 
as well upon the lot and building as upon the rent 
reserved. To this succeeds a proviso, that on de* 
fault of payment at the time specified, the grantor, 
his heirs and assigns may enter and distrain for the 
rent due, and then a second proviso, that if sufficient 
goods cannot be found to satisfy the rent and the 
charges, of making the distress, the grantor, his heirs 
and assigns may re-enter and re-possess the lot and 
improvements in his and their former estate as 
though the indenture had never been made. 

To entitle the grantor to re-enter or maintain 
ejectment, it must appear that upon distress made, 
there was not sufficient property upon the premises 
to pay the rent.' 

To these provisoes, succeed the covenants on the 
part of the grantee, the first of which is, that the 
grantee, his heirs and assigns shall, and will well 
and truly pay, or cause to be paid, to the grai^r, 
his heirs and assigns, the rent previously mentioned 
on the appointed days and times ** without any de- 

• Newman o. Ratter, 8 Wstts, 61. 



Aictioiiy cMalcation or abatement for, or on account 
of, any taxes, charges or assessments whatsoever, 
it being the express agreement of the parties that 
the" grantee ^'his heirs and assigns shall over and 
besides the said yearly rent, hereby reserved, pay 
all taxes whatsoever that shall hereafter be laid, 
levied, or assessed, by virtue of any laws whatever, 
as well on the said hereby granted lot and buildings 
thereon erected, or to be erected, as on the said 
yearly rent now charged thereon, without any al* 
lowance to be made for the same." 

A covenant by two tenants in common to pay the 
rent reserved by the landlord, is a joint covenant 
notwithstanding their several interest in the land.^ 

Where a ground rent deed contains an express 
covenant on the part of the grantee of the land for 
the payment of rent, and he assigns the premises ; 
although the grantor accept rent from the assignee, 
he may maintain an action of covenant against the 
grantee of the land to recover subsequent rent.^ 

Where the grantor of the land has obtained judg* 
n^nt against the grantee in an action of covenant 
brought for the rent, the whole of the lot out of 
which it issues, may be taken in execution and sold 
by the Sheriff, although a part of it has been sold 
bona fide by the grantee subsequent to the creation 
of the rent, and the purchaser of such part has not 
been made a party to the action as terre tenant.* 

6 PhiJlipa 9, BoDsall, 3 Binney, ISa 
f Kuiiokle V. Wyniek, 1 Dalloi, 305. 
8 Brown V. JohatoBt 4 Rawle» 146. 
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Ib a oaae where a hAm agvaad to eaoMjr lead 

to kit son for a valuaUe eoofid^ratioD, with cmtaio 

reservations, by one of which the son enga^ad lor 

himself and hie assigns to |pve to his father yeady 

and every year specified quantities of wheat, rye, 

corn, and hay, and a conveyance was made reiHr* 

ring to the articles of agreement, and the son took 

possession ; it wa$ heldf after the aaie of the sonfs 

estate in the land by the Sfaerifft that the yeariy 

grain, fcc., were a rent, and that the eoTeoant lo 

pay it ran with the land and bound the purchaser*^ 

As one who purchases the land at Sheriff's, sale 

ia bound as the assign of the grantee of the land, lo 

pay the rent reserved, so the purchaser of the 

ground rent at Sheriff's sale has been hdd to be 

the assign of the grantor of the land, and as each, 

entitled to maintain an action of covenant for tiie 

rent against the owner of the ground out of whioh 

it issaes.^^ 

The real owner of a lot of ground is liable ia co- 
venant as assignee for ground rent due thereon, al* 
though the legal estate is in another person, and the 
trust does not appear upon the deed.^^ 

The remedies for the recovery of ground rent ave 
cumulative ; the fact, therefore, that there was per- 
sonal property on the premises which might have 
been distrained for the payment of the rent, is not a 
sufficient defence to an action of covenant, whether 

• Herbaagh Agtignee of Zentmyer «. Zentmeyer, 2 Rawie, 159. 
^ Streaper v. Fisher and otb«rs,4 RawIe, 155. 
II Berry v. MoMuHis, 17 Serfreaat 4r Rftwle, 84. 
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tlie 4efciickuit is an atsigiiM or the origiaal gran- 



A inmrioiii demand of the arrears of rent is not 
oeeeesary to the maiiiteDanee of an action of cove* 
mint against an assignee; nor is a demand necessary 
b e fore making a distress.^ 

The owner of a gromid rent may recorer in one 
aetion the rents doe to him by the same person upon 
aeveeal lots of groondy although the defendant may 
have amyihned title to the difierent lots from difie<* 
rent persons and at dsffereot times.^ 

A teslatCHr demised a fl»nall annual ground rent to 
a aervant for life, and his executors, not being aware 
of the teitetor's owning such a ground rent, or not 
fiadii^ the person by whom it was payable, paid 
the amount of the devise from time to time as an 
aattoity. U.toas hM^ that these payments were not 
to be considered as a satisfaction of the ground rent 
fro taniOf but that the devisee was entitled to reco- 
ver ifae arrears*^' 

The lapee of twenty years without demand of 
paym^it is evidence from which a Jury may pre- 
sume payment of the arrears of a ground rent, but 
such presumption may be repelled by circum- 
stances.^^ 

The owner of a ground rent in fee who obtains a 
judgment in covenant for the arrear and sells the 
land, is entitled to receive the whole of the rent in 

u Royer v. Ake, 3 ?<»•. Eeporti, 461. » Ibid. i4 Ibid. 
16 St Mary's Choreli o. MUtii,! Whartoo, SS9, » im* 

10 



arrear out of the prootodf, in prrfimBee to jiidg* 
menti older than bis own/^ and a ground landlbed 
does not lose his lieo by taking a bond and warxant 
of attorney for the arrears, and enterbg judgaaenl 
upon it." 

In a case where a conveyance of land had beisn 
made to one, bis heirs and assigns, at a certain rent 
payable annually, aAer the expiration of seven ye«ffa» 
for one hundred years, with a clause of itiatrass, it 
was recently decided, that the arrears of rent doe 
at the time of a sale by the Sheriff of the land oft a 
judgment on mortgage against the terre-tenant are 
not payable by the Sheriff out of the purchase mo« 
ney, but the landlord may distrain for them.^ 

The payment of a ground rent cannot be eD» 
forced by an action of ejeeloient.^ 

Where there is a covenant on the part of the 
grantee to pay the rent, free and clear of all assess* 
ments, he is not allowed to deduct them from the 
rent due to the ground landlord f^ the owner of a 
ground rent in fee is not liable iFbr any part of the 
taxes assessed upon the land out of which the rest 
issues.^ 

The covenant to pay the rent is conmonly fot* 



VI BaDtleoD v. Smitb, 3 Binney, 147. 
18 Gordon w Ctrrey> 5 Binii«y, 559. 
» Sands «. Smith, a WmUs ^ Sergeant, 9. 
» Kennege v. Elliot, 9 Watts, 258. 
« Peart v. Phippe, 4 Teates, 386. 

>B Philadelphia' Library* Company v. losham, I Whsrton, 79. 
FraMiMOi V. ReiiMrt, 4 WMts, 9a 
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tovpod by a cov^naot, biDdiog the grantee, his beirg 
mad astigoi, to erect, within a specified time, buUd* 
in^ (tiie kind being usaally prescribed,) of soffi* 
eienl value to secure the rent ; after which comes a 
proviso for the extinguishment of the rent upon the 
pajrmeitf, within such time as the parties agree 
upon, by the grantee, his heirs or assigns, of a gross 
sum— ^nerally the principal sum of which the 
yearly rent is the interest at six per cent — upon 
which payment, the grantor of the land, bis heirs or 
assigns, are, at the expense of the grantee, his heirs 
or assigns, to release and extinguish the yearly rent 
by some proper deed or assurance in the law. 

Where the time specified for the payment of the 
gross sum had elapsed for eleven years, it was held 
that the grantee could not call upon the grantor to 
perform his covenant to extinguish.^ 

A release of part of the land out of which the 
ground rent issues from the rent, does not extin- 
guish the whole rent, but merely discharges the 
part rdeased, and leaves the remaining part of the 
land snbject to its due proportion of the rent.^ 

The mere lapse of time without a demand of pay- 
ment is not sofficient to raise a presumption that a 
ground rent erected by a valid deed has been re- 
leased or otherwise extinguished.^' 

As the conveyance of the rent to the owner of the 



» Cu9t o/8hoemalLer*t Petition, 1 Rawle, 89. 

^ Inseriol v. Seripeant, 1 Wharton, 337. 

» St Mary** Chareh v. Miiea, 1 Wharton, 239. 
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ground works the exUoguishiMDt of tbe reotr m^ 
fltlso the purchase of tbe ground by tbe owxim of the 
rent; but an equitable ownership of tbe land will 
not operate as a merger of the ground rent» as 
where the owner of a ground rent piH*chased at 
Sheriff's sale, tbe ground out of which it issued aad 
died before a deed had been made to him for the 
property: ii was heldt that the ground, rent did ael 
merge in the equitable estate acquired at the Sbef 
riff's sale.^ 

There oHist be a union of the land and the rent in 
tbe same person to work an eztingaisbnent of tiie 
rent. A vested right to enter and bold the bmd 
until payment of tbe rent is not ^ufficient.^ 

In a case where A granted land to B» tuiqeQitft 
a yearly ground rent with right of entry iolo ^ 
premises to hold until tbe payment of the rent*. aa4 
B covenanted to pay the yearly rent to A, h^ heira 
and assigns^ after which B granted the land to C§ 
subject to the first rent and to a new-created r^it^ 
payable to himself, and conveyed the last rent to W« 
who afterwards became entitled to part of the &rsl 
rent, under the wills of his father mkd mother ; H 
was held that no part of the first rent was estiii* 
guished thereby.^ 

A, being seized of a lot of ground in tbe Qty of 
Philadelphia, which was subject to a redMmable 



M PeniDgrton «. Coates, 6 Wharton, 277. 
87 Phillips V. Bonaall, 3 BiniMjr, 136* 
28 Phillips «. ClarksoD, 3 Yeates, lUi, 
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ground rent of fS51 per annum^ conveyed the said 
K^ on the 9th of October, 1818, to B in fee, dis- 
charged from the rent, and covenanted in the con- 
veyance to extinguish the said rent within the time 
Hmited in the original deed, or within any extended 
time for extinguishing the same, and in the mean 
fime to keep B indemnified, &c. On the 18th of 
October, 1818, the holder of -the ground rent con- 
veyed the same to C, who on the 6th of February^ 
1818, agreed, by endorsement on the deed, to ex- 
tend the time of redemption for ten years. On the 
Mth of April, 1819, B conveyed to D in fee a part 
of the k>t, reciting that it was part of a large lot of 
ground which A, by indenture bearing date, &c., 
granted and conveyed to him in fee ** clear of all 
Kens and incumbrances whatsoever/' On the first 
ef May, 1819, C, by deed endorsed on the convey- 
ance to D, in consideration of One Dollar, released 
the lot conveyed to him from the payment of the 
said ground rent ; with a proviso that nothing there- 
in contained ^should be taken to impair his right to 
recover the ground rent from the remaining part of 
tile lot. On the drd of May, 1819, C, by deed, re- 
eiting the conveyance of the ground rent to him, 
the agreement to extend the time of redemption and 
the release to D, conveyed the said ground rent to 
tbe defendant in fee. In point of fact (though no- 
thing appeared on the face of the papers to show it,) 
the ground rent was purchased by C, with the mo- 
ney of A i but the defendant had no notice of the 
trust. It was held, Fipst, that the ground rent was 

ia» 
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not esiinguif bed by the c<iDtreyaBfi6 to C in invt for 
A» Qor by the e^teniion of tbe ttme for Ihe fedeoip^ 
tju>D of it ; Secondly f that B was not estopped by tbe 
recital in his deed to D, so as to subject bis xemain* 
iog part of the lot to the whole ground rent ; Tkirdfy^ 
that the entire ground rent was not extinguished by 
the release to D, but only so nauch was extinguisbod 
as WM equal to the value of tbe lot conveyed to D^ 
compared with the value of the whole lot.^ 

Ground rents are sometimes appiortioned by 
agreement of the parties, different parts of tbe Io| 
being made subject to proportionate shares of tlia 
rent, the etkoi of which is to release each paf t from 
the rent, except such portion as is allotted to it. la 
a case where a ground rent in fee had been reserved 
from a lot of ground through which a publie street 
was subsequently opened by authority of law, and 
part of the damages awarded by the Court of Qwr* 
ter Sessions were ordered to be paid to the owner 
of tbe ground rent, it was held, that the opening of 
tlie street operated as an apportionment of tbe. 
ground rent, which was to be reduced in proportioe 
to the amount of the lot taken for public use; that 
equity has jurisdiction to decree an apportionmeat 
in such case, but that tbe proportions must be sel^ 
tied by a Jury.^ 

A mortgage of a rent charge is but a security fot 
the debt ; and, without possession or demand of pay- 
ment, does not amount to an absolute tcansfer.^^ 

S9 Ing^erBoll v, Sergreant, 1 Wfasrton, 337. 
ao Catbbert «. Kahn, 2 Whartmi, 357. 
n Weidner «. Foster, 3 Peno. ReporU, 33. 



Thm Ael of Fcrbruavy «4, 1834> raleling to eze* 
efMfB aod Admiowtrators, direct that ** the arrear* 
fl^es of any rent charge, or other reot or reserva- 
tioa in nature of a rent, due at the death of any 
tenant in fee simple, fee tail, or for term of life or 
Kves of such rent« shall go to, and be vested in, the 
executors and administrators of such tenant, and b^ 
ttcioded in the inventory and appraised as personal 
assets." (Section 8) and provides that ** the execu- 
tors oradminislrators of every person who was the 
proprietor of any rent charge or other rent or re* 
•ervation in the aatnre of a rent in fee or otherwise, 
as aaentioned in the eighth section of this act, shall 
and may have an action of debt for the arrearages 
of •such rent due to the decedent at the time of his 
decease, against the person who ought to have paid 
meh rent, or his executors or administrators^ or 
tbey may distrain therefor upon the lands or tene* 
nients which were charged with the payment theVeof, 
and liable to the distress of such decedent, so long 
as such lands or tenements remain, and are in the 
aeisin or possession of the tenant who ought to have 
paid such rent, or in the possession of any other 
person claiming the same from or under the same 
tenant by purchase, gift or descent, in like manner 
as such decedent might have done if he had lived/* 
(Section 29.) 

An Act passed on the 5th of February, 1821, 
provides for the extinguishment of ground rents in 
cases where the right to the rents has become vestecl 
in minors, trustees, or other persons not authorized 



to ettinguish the rents, tt is as follows : — ** In any 
case which hath occurred or may occur within thia 
commonwealth where lands, lots, tenements or 
other real estate have been or may hereafter be 
granted, by deed or other assurance, in the law 
whereby the grantor or grantors has or have re- 
Served, or may reserve to him, her or themselves, 
his, her or their heirs or assigns, any groond rent 
Or other rent, and whereby there was granted or 
may be granted the privilege of demanding a re- 
lease or extinguishment of the same on payment of 
a sum of money or other equivalent specific in such 
deed or other assurance, and where such grantor of 
other owner of such rents hath died or may die, 
and by which event or in any other manner the 
right to the same rents reserved as aforesaid, is or 
shall become vested in minors, trustees or other 
persons not authorized to retease or extinguish the 
rents aforesaid, it shall and may be lawful for the 
executors or administrators of such grantors or 
other owners of the rents aforesaid, the guardian of 
such minor, or trustee, or other person or persons 
authorized for the time being to receive such rents, 
or for the grantee, or for the heirs or assigns of the 
grantee of the lands, lots, tenements or other real 
estate, on which the said ground rents have been, 
or may be reserved, to present a petition to the Su* 
preme Court of this Commonwealth, or to the Court 
of Common Pleas of the County, where the lands^ 
lots, tenements, or real estates, on which the said 
ground rents are or may be chargeable, shall lie 
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pnying tbat a reloMe or disebai^o Of the Mid 
ground reots may be oxocuted by the exeoutors ot 
admioUtratori <^ such grantors or other owoers of 
th^ rents aforesaidy.tbe guardiaa of sAch minor ov 
truBteOi or other person or persons authoriaed for 
the time being to receive such rents, in such 
manner and form as the said Court shall judge to 
be consistent with the true intent and meaning of 
the parties to the deed* or other assurance by which 
the rents aforesaid, tuive hem or may be reserved $ 
iMnd tbe said Court having considered the prayer of 
the said petition, and the cootract or evidence of 
contract, whereupon it is founded, and having ad^ 
judged the same to be obligatory betweed the par^ 
tiesy shall make an order authorizing and requiring 
the said, executors and administrators and'^ such 
gcani&ts jor c^er owners of the rents aforesaid, the 
guardian of such minor, or trustee, or other person 
or persons, authorized for tbe time being to receive 
such rentSt on payment's beii^ made to him, her or 
them of all arrearages of rent and interest due there- 
op» if any, and of the additional sum of mohey or 
other equivalent (Specified ia the deed or other as-« 
surances, by which the rents aforesaid were origii 
DaUy reserved, to make a^ execute a sufficient 
release or diaoharge of such yearly ground rents^ 
and tbe same being made and etecuted and proved 
or acknowledged, and recorded according to law^ 
shall be of like force and ^ect in ei^inguisbiag 

* Evidently a mtaprint ibr of. 
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Mid grouod refits at If the attne had been eteea^ 
by the grantor or grantors of the said lands, loti» 
tenements or real estate, in his, her or their life 
time: Provided that the Court in which the pro* 
eeediogs aforesaid shall be had, may in th^ir discre- 
tion require that the executor or executors, admi- 
nistrator or administrators, guardian or guardian^ 
trustee or trustees aforesaid, shall, before the execu- 
tion of the release and perfecting the title as afore* 
said, give a bond to the Commonwealth with one 
or more sufficient securities, in such penalty as tbcr 
Court may direct, conditioned for the proper and 
legal appropriation of the money or other equivm* 
lents, which bond shall be filed with the Clerk ol 
die Court aforesaid, for the use of the parties inte* 
tested.'* 

A Foreign Attachment may be levied upon Sk 
ground rent, and the Act of June 18, 18S6, rdating 
to the commencement of actioils, directs that a copy^ 
of the writ shall be left with the owner of the mes^ 
fluage, lot or land out of which the rent issues, or, 
if he does not reside in the county, upon the tenant 
or other person in possession, and in etthwr case tO' 
summon such person as garnishee. 

To enable the ground^landkn-d to recover the ar* 
tears of ground rent due him in case the tenant 
eannot be found in the county in which ^uit ie 
brought, the following Act [An Act for better aeu 
curing the payment of ground rents] was passed on 
the 8th of April, A. D. 1840. 
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. *^ SedtioB I. B$ U enacted by the Senate omf 
House of Xepresentaiives of ike Commonweal of 
Pennsylvania^ in General Assembly met, and it is 
hereby enacted by the authority of the same : That 
in all actions of covenant hereafter brought in any 
Court of record, upon any covenant for the pay- 
mttit of rent on any ground-rent deed, if the She- 
riff or other officer, to whom any i^rit of summons 
is directed, shall make return of the same with 
' nihil ' endorsed thereon, it shall and may be law- 
fill for the plaintiff or plaintiffs to sue out an alias 
writ of summons, returnable in like manner as other 
writs of summons ; and thereupon, if the said She- 
riff or other officer shall make return of the said alias 
writ with ' nihil ' endorsed thereon, the said return of 
two * nihils' shall be in all respects equivalent to actual 
aerrice of the same, as is now the practice in cases 
of scire facias on judgments and mortgages : Pro- 
tided however, That it shall be the duty of the said 
Sheriff or other officer to give notice of the said 
alias writ by serving a copy thereof on the tenant 
in possession of the premises, if any, or if there be 
no such tenant, by posting a copy of the same on 
some conspicuous part of the premises, at least ten 
days^previous to the return day thereof, and also by 
publication in one or more newspapers in such man- 
ner and for such time as the Court by rule or other- 
wise shall direct : Jind provided abo, That the plain* 
tiff or plaintiffs shall have filed within two weeks 
after the return day of the first writ of summons. 
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in the oflke of Ihe Pi^tbonatoty of the Mid Court, 
a copy of thd doed on which tfae oat it brought."^ 

• Tha Diitri|»t Cpurt for tlia Citj and C<Hg»ty of T^MOfim^ 
hat made the foUowiog role reacting the pablication by the 
Sheriff, required by the first prom$o in the abo?e Act. **• Pabli- 
eation of the alias writ of stiminons, required by the Act of Assem- 
Uy, entilled * Aa Act for. better seoarinsf (ha payment of growul 
ranto ' Bbfm:ba mad^ t^ the.Shariff ia tuoh daUy neirepaper as faa 
may choose, once a*w^k f«r two soaeesslYci jir^ekt ^fwt to the 
return day of such writ.** 



ADDENDA. 



TO CHAPTER II. 

A LEASE was made of a lot of ground from year 
to year with a covenant by the tenant^ that he would 
not assign or sell^ &C.9 with a clause empowering 
the landlord to re-enter upon such assignment and 
hold the premises, paying for the buildings and im- 
provements erected thereon. The lessee having 
mortgaged the buildings and improvements to the 
lessor, the mortgage was decided to be good, al- 
though not accompanied or followed by possession.' 

Where by the terms of a lease, the lessor is to 
receive as rent a share of the grain raised, deliver- 
able in the bushel, he has no interest in it until it is 
severed and delivered to him.^ 

1 Luckenbach v, Briokenstein, 5 Watts Sf Serjeant, 145. 
> Rinehart v, Olwine, 5 W^atts Sf Serjeant, 157. 
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TO CHAPTER III. 

The Eighth Section of the Act of February 24, 
1834, [An Act relating to Executors and Adminis- 
trators] provides that ** the rents of any real estate 
accruing to any tenant for life of such estate, i¥ho 
had demised the same for a term or time not fully 
expired at his decease, shall go to and be vested in 
the executors or administrators of such tenant, and 
the due proportion of such accruing rent, to be 
computed according to the time elapsed at the de- 
cease of such tenant shall be included in the inven- 
tory of personal assets/' 

If in a lease for a year, no time be mentioned for 
the payment of the rent, it is by law payable at the 
end of the year; and if upon that time the land be 
sold by the Sheriff upon a judgment prior in date to 
the lease, the rent will go to the purchaser, although 
the landlord may have assigned it to a third person 
before the sale.^ 

A landlord is not entitled out of the sales of the 
goods of the tenant by execution during the term of 
one lease, to rent agreed to be paid in advance on 
another lease not yet commenced.^ 

3 Meaongh*s Appeal, 5 Watts Sf Sergeant, 433. 
« Martin's Appeal, 5 Watts if Sergeant, 220. 
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If a landlord to whom rent is due takes from his 
tenant personal property of greater value, which the 
SheriiOr has levied in execution, and appropriates it 
to pay a debt due to him by the tenant, he cannot 
afterwards receive the amount of his rent out of the 
proceeds of the Sheriff's sale/ 



TO CHAPTER X- 

Ground rents, reserved in a conveyance by the 
testator after the date of his will, are considered as 
property newly acquired after such date.^ 

8 Martin's Appeal, 5 Watts 4* Sergeant, 220. 
> Mullock v» Soader, 5 Watts 4r Sergeant, 198, 
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I. CoifMON Form of a Lease. 

This Instrument of Writing Witnesseth that A 
B of the hereby lets unto 

C D. of the [all that certain lot or piece 

of ground situate, &c., or all that certain house and 
lot situate, &c., or all that certain farm or planta- 
tion lying and being in, &c., as the case may be,] 
for the term of [one year, two years or otherwise, 
as may be agreed upon] from the day of 

in the present year, at the rent of 
Dollars, lawful money of the 
United "States, payable [yearly, quarterly or monthly, 
as may be agreed upon ;] and the said C. D. for him- 
self, his heirs, executors and administrators, cove- 
nants to pay the said A. B., his heirs and assigns, 
the said rent in [yearly, quarterly or monthly] pay- 
ments of Dollars each, and that he 
and his executors and administrators shall not, 
during the said term, underlet the said premises 
without the written consent of the said A. B. first 
had and obtained, and that at the expiration of the 
11* 
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said term, he or they shall re-deliver possession of 
the said premises to the said A. B.» his heirs or as- 
signs, in the same good order and condition as they 
now are, reasonable wear and unavoidable accidents 
by fire excepted. In witness whereof the said per- 
sons have hereunto set their hands and seals this 

day of in the Year of 

Our Lord One Thousand Eight Hundred and 

Sealed and delivered ^ A. B. 

in 'presence qfus, I 
E. P. ^ 



G. H, 



C. D. 




II. Covenants and Provisoes most commonly 

INTEOnUCED into LeaSBS. 

1 • Covenant to pay Rent 

And the said C. D. doth hereby for himself, his 
heirsi executors, administrators and assigns, cove- 
nant, promise and agree to, and with the said A. R 
bis heirs and assigns, that he, the said C. D., his 
executors, administrators or assigns, shall and will 
well and truly pay or cause to be paid unto the said 
A. B., his heirs and assigns, the aforesaid yearly 
rent of Dollars, at the times and in the 

manner before limited and appointed. 
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S. A Covenant to Repair. 

And the said G. D. doth hereby for himself, his 
heirs, executors, administrators and assigns, cove- 
nant, promise and agree to and with the said A. B., 
his heirs and assigns, that he, the said C. D., his 
executors, administrators or assigns, shall and will 
at his or their, or some of their proper costs and 
charges from time to time, and at all times here- 
after during the said term, well and sufficiently re- 
pair, or cause to be repaired, the aforesaid pre- 
mises with the appurtenances belonging thereto, and 
every part and parcel thereof, whenever, wherever, 
and as often as need shall be, or occasion require, 
(the casualty of fire which may burn down or de- 
stroy the said premises, or any part thereof, only 
excepted.) 

8. A Covenant not to Assign or Underlet without 

License. 

And the said C. D. doth hereby for himself, his 
heirs, executors and administrators, covenant, pro- 
mise and agree to, and with the said A. 6., his heirs 
and assigns, that he the said C. D. and bis execu- 
tors and administrators, shall not, and will not, at 
any time or times during the said term, assign or 
set over, underlease or underlet the above described 
demised premises, or any part or parcel thereof, or 
io any other manner part with the possession or 
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occupation thereof, during any part of the term 
without the special license of the said A. B. his 
heirs or assigns first had and obtained. 

4. A Covenant by the Leasee to pay the Taxes. 

And the said C. D. doth hereby for himself, his 
heirs, executors, administrators and assigns, cove- 
nant, promise and agree to and with the said A. B., 
his heirs and assigns, that he the said C. D., his ex- 
ecutors, administrators and assigns, shall and will 
at all times hereafter during the term, bear, pay 
and discharge all taxes, charges or assessments 
that maybe laid or imposed upon the aforesaid pre- 
mises, or any part thereof. [If the lessee is to de- 
duct these taxes, &c., from the rent, add as fol- 
lows :] — And it shall and may be lawful for the said 
C. D., his executors, administrators and assigns, to 
retain, deduct, and keep out of every year's rent 
agreed to be paid to the said A. B., his heirs and 
assigns aforesaid, such sum or sums of money as he, 
the said C. D., his executors, administrators or as- 
signs, shall at any time or times during the said 
year have paid for the taxes, charges or assessments 
upon the said premises hereby demised. 

6. A Covenant to re-deliver Possession at the 
Expiration of the Term, 

And the said C. D., for himself, his executors, ad- 
ministrators and assigns, doth hereby covenaiit, 
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promise and agree to and with the said A. B.» his 
heirs and assigns, that he, the said C. D., bis execu- 
tors, administrators or assigns, shall and will at the 
end of the said term peaceably and quietly leave, 
surrender and yield up the aforesaid premises unto 
the said A. B., his heirs and assigns. 

6. A Proviso giving the Lessor power to enter oa 
failure of Payment or Assignment without Id- 
cense. 

Provided always, nevertheless, that if at any time 
during the said term the said yearly rents hereby 
reserved, or either of them shall be in arrear, and 
unpaid for the space of days, after either 

of the said days of payment, or if the said C. D., 
his executors or administrators, shall assign over or 
underlet the premises hereby leased, or any part 
thereof to any person or persons whatsoever, with- 
out the consent of the said A. B., his heirs or as- 
signs, first had and obtained in writing under his 
or their hands and seals for that purpose, then and 
in either of the said cases it shall and may be law- 
ful to and for the said A. B., his heirs or assigns 
unto the said premises hereby leased, or into any 
part thereof in the name of the whole, to re-enter* 
and the same to have again, retain, repossess and 
enjoy, as in his and their first and former estate or 
estates, as if this instrument had never been made, 
my thing herein contained to the contrary thereof 
notwithstanding. 
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9 

7. A Covenant by the Lesswfor quiet enjoyment. 

And the said A. B., for himself, his heirs, execu- 
tors, administrators and assigns, doth covenant, pro- 
mise and agree to and with the said C. D., his exe- 
cutors, administrators and assigns, that he the said 
C. D., his executors, administrators and assigns, 
paying the said yearly rent above hereby reserved, 
and observing, performing and keeping all and sin- 
gular the covenants, clauses, articles and agree- 
ments herein contained on his and their part to be 
observed, fulfilled and kept, according to the true 
intent and meaning of these presents, shall and may 
lawfully, peaceably and quietly, have, hold, use, oc- 
cupy, possess and enjoy the said premises hereby 
demised with the appurtenances, and every part and 
parcel thereof, for and during all the said term of 
years, hereby granted without any let, 
suit, hindrance, eviction, ejection, molestation or 
interruption whatever, of or by the said A. B., or 
his heirs, or of or by any other person or persons 
whatsoever, lawfully claiming or to claim, by, from 
or under him, them, or any or either of them. 

8. A Proviso for either the Lessor or Lessee to cfe- 
termine a Lease on giving six months* previous 
notice. 

Provided always, that it shall and may be lawful 
to and for either the said A. B., his heirs or assigns 
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to determine and make void this lease at any time 
daring the said term of years hereby 

granted, on causing notice or warning in writing to 
be given to or left for the other of them, his heirs, 
executors, administrators or assigns, at his or their 
usual place of abode, six calendar months, at least, 
before the time limited in such notice for deter- 
mining the same as aforesaid, any thing herein con- 
tained to the contrary thereof, in any wise notwith- 
standing. 



III. Notices to Quit, &c. 

1. Notice from the Landlord to his Tenant to quit 

possession. 

Mr. C. D., 

Sir, I hereby give you notice to quit and deliver 
up on the day of next, 

possession of the [messuage or dwelling house, or 
farm, lands and premises, &c., as the case may be] 
with the appurtenances which you now hold of me. 
Dated the day of A. D. 18 

Yours, &;c. 

A. B. 
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2. Notice from an Agent of the Landlord. 

Mr. C- D., 
Sir, I do hereby, as the agent for, and on the be* 
half of, your landlord, Mr. A. B., give you notice 
to quit and deliver up possession of the premiaea 
situate, [here describe them] novir in your occupa- 
tion, on the expiration of the current year of your 
tenancy. Dated the day of , 

18 

Yours, &c., 

E. F. 



3. Warrant of Distress. 

To Mr. J. S., my bailiff. — Distrain the goods and 
chattels of C. D. in [the house he now dwells in, or 
on the premises in his possession, situate, &c.] for 

Dollars, being [one year's or one 
quarter's, &c., rent as* the case may be] due to me 
on the day of last; and for 

your so doing, this shall be your sufficient warrant 
and authority. Dated the day of 

18 

A. B. 

or thus : 

C. B. to A. B. Dr. 

To [one year's, one quarter's, &c. &c.] rent of 
the [here describe the house or other premises let J 
due on the day of last. 8 



I bereby appoint J. S. my bailiff, and authorize 
and empower him to distrain the goods and chattels 
of C. D.y in the above described premises for 
OoUwrs, the above moDtioned rent due as aforesaidi 
and for his so doing, this shall be bis sufficient war«^ 
and authority. Dated the day of 

18 

A. B, 



IV. FoKHS OF PrOOESDINGS AGAINST A TeNANT HOLD- 
ING OVER AFTER THE EXPIRATION OF HIS TERK. 

1. J\r<dice to Quit* 

Mr. a D., 
Sir, The term of years^ for which all that 

oertftin [b^e describe the premises] was leased to 
you by me on the day of A* D« 

18 having expired on the day of 

A. D« 18 I hereby notify you that 

it is my desire to have again and repossess the said 
premises, and I do hereby require you to leave the 
same* 

A. B. 

2« Complaint to the Justices. 

To E. R and 6. H., Esquires, [Justices of the 
Peace or Aldermen, as the case may be,] in and for 
the [county or city] of 
13 



The complaint of A. B. respectfully showeth that 
he is the owner of a certain [here describe the pre* 
mises,] and was in possession thereof on the 
day of A. D. 18 » when he demised 

the same to C. D. by a written lease dated the day 
md year aforesaid, for the term of yesnr 

from that day, which said term was fully ended on 
the day of A. D. 18 ; 

and that he the said A. R being desirous upon the 
determination of the said lease to have again and 
repossess bis estate^ did » for that purpose, od thja 
day of last past, require the 

said C D. to remove from and leave the same, and 
that the said C. D. ha« hitherto refused and still doth 
refuse to comply therewith ; that three months having 
elapsed since the service of the said notice he makes 
this his complaint, that you may take such proceed- 
ings ns are directed by the Act of Assembly in such 
case made and provided. 

A. B. 

Sworn before me, 4'^«» 

E. F. 

3. Precept from the Justices to the Sheriff. 

County ss: 
The Commonwealth of Pennsylvania 
to the Sheriff of County, 

greeting. 

WhereaSf complaint and due proof were this day 
made before £• F. and G. H., two of our [Justices 
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4>f the Peace or Aldermen] in and for the laid 
county, that A. K on the day of 

in the Year of Our Lord One Thousand Eight Hun- 
dred and was quietly and peaceably 
poMessed of a certain [here describe the prerpisesj 
together with the appurtenances and being so thereof 
on the same day and year aforesaid, at the county 
aforesaid, did demise the said premises to one C. D. 
for the term of years then next ensuing, at 
the yearly rent of Dollars, lawful money, 
payable for the same ; and that the said C. D. by 
virtue of the said demise, entered into possession of 
the said premises with the appurtenances, and held 
them during the said . term and is still possessed 
thereof, and that the said term for which the said 
premises were demised is fully ended, and the said 
A. B. being desirous upon the determination of the 
daid lease to have again, and repossess his said 
estate so demised, for that purpose did on the 
day of last past, require the said C. D. to 
remove from and leave the same, and that the said 
C. D. hath hitherto refused and still doth refuse to 
comply therewith. Therefore^ we command you 
that you summon twelve substantial freeholders of 
your bailiwick, so that they be and appear before 
our said Justices at in the said county, 
on the day of instant, at 
o'clock in the noon of that day, and that you 
also summon the said C. D. so that he be and ap- 
pear before our said Justices at the time and plaee 
last mentioned, to show cause (if any he has) why 
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reslitutioD of the poisetrion of the said demised pre- 
mises shoald not be forthwith made to the said A. 
B. according to the form and effect of the Act of 
the General Assembly in such case made and pro- 
vided. And this you shall in no wise omit. Ad4 
have you then and there this writ. 

Witness the said E. F. and 6. H. at 
in the county aforesaid, the day of m 

the Year of Our Lord One Thousand Eight Hun- 
dred and 

E. F. [Justice of the Peace or Alderman.] 
6. H. [Justice of the Peace or Alderman.] 



4. The Sheriffs ReiMm. 

To the Justices within named I hereby certify, 
that I have summoned twelve substantial freeholders, 
and have also summoned the within named C. D. 
to be and appear at the day/ time, and place within 
mentioned, as within I am commanded. So an- 
swers M. M*, Sheriff. 



5. Oaih taken by the Jury. 

You and each of you do swear that you will well 
knd truly inquire of and concerning the premises in 
this precept mentioned, and assess such damages 
(if any) as the complainant hath sustained thereby. 
So help you God. 
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6. TAe Inquisition* 

Inquisition taken at in the county of 

on the day of 

in the Year of Our Lord One Thousand Eight 
Hundred and » before E. F. and G. H.» 

two of the Justices of the Peace [or Aldermen] in 
and for the county [or city] of by the 

oaths of [here insert the names of those of the Jury 
who were swornj and the solemn affirmations of 
[here insert the names of those who were affirmed,] 
twelve substantial freeholders of the said county, 
who upon their oaths and affirmations aforesaid, re- 
spectively^ do say that A. B. on the day of 

in the Year of Our Lord One Thou- 
sand Eight Hundred and , was quietly 
and peaceably possessed o(, [here describe the pre- 
mises, the letting of them to C, D., &c. &c. &;c., as 
in the precept to the Sheriff.] And the said free- 
holders do assess damages against the said C. D. 
for the unjust detention of the said demised pre- 
mises at Dollars besides all costs of 
suit. Whereupon it is considered by the said Jus- 
tices [or Aldermen,] that restitution of the said d^ 
mised premises be made to the said A. Bm and that 
he recover of the said C. D. his damages aforesaid, 
together with the costs of suit e^mounting to 
Dollars. In testimony whereof as well as the said 
Justices [or Aldermen] the freeholders have here- 
unto set their hands and se^ls d&te4 e^t 
12* 
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in the county aforesaid, the day and year first aboTe 
written. 

[Here are to follow the signatures and seals of 
the Justices (or Aldermen) and the twelve free- 
holders.} 




7, T%e Record* 

Be it remembered that on the 
day of in the Year of Oar 

Lord One Thousand Eight Hundred and 
, at in the county 

of due proof was made before 

us, E. F. and 6. H., two of the Justtees 
of the Peace [or Aldermen] of the county [or city] 
of that A. B. [here state the lellilig 

and other facts as in the precept,] whereupon the 
said A. B. tlien, to wit, on the day of 

at the aforesaid, prayeth to us, the 

said Justices [or Aldermen] that a due remedy in 
that behalf be provided for him according to the 
form of the Act of Assembly of the Commonwealth 
of Pennsylvania in such case made and provided, 
upon which proof and complaint the Sheriff of the 
said County^ of was commanded to sum- 

mon twelve substantial freeholders of his bailiwick 
to be and appear before us at aforesaid, 

in aforesaid, on the day of 

instant, at o'clock in the 

noon of that day, and also to summon the said C. D. 



At9WMVaU 131 

40 be afid a;ppear before ut the stid JmAoeit [or Al- 
dermen] and Freeholders at the day and place kst 
sforesaidy to ebow cauee (if any be bad) why reati* 
ttttioD 'Of the possession of the said premises jfaoiiLd 
not be forthwith made to the said A. B. Afteir- 
wards, to wit, on the said day of 

in the jrear aforesaid at the in the 

aforesaid, M. M., Sheriff of the mid conniy, ap- 
peared before as, the said Justices [or Aldermen,] 
and returned that by virtue of tbe said precept to 
him diiaeoted he bad summoned twelve substaottal 
freeholders, namely, [insert their names] and bad 
also suEsmoned tbe said C. D., to be and appear at 
iMs day, time and place, as by the said precept he 
was commanded, and tbe said freeholders being 
called, appear and are severally sworn and affirmed. 
Afid the said C. D. ako appears, and we, the said 
Justices [or Aldermen] and the aforesaid freeholders 
proceed to hear and examine the proofs and allega* 
tions offered by the said parties, and do find that 
tbe said A. B. on the day of 

in the Year of Our Lord One Thousand Eight Hun- 
dred and being quietly and peaceably 

possessed of the premises aforesaid, did demise the 
same to the said C. D. for the term of 
years dien next ensuing at the yearly rent aforesaid, 
wfaieh is fully ended; and that above three months 
before the complaint as aforesaid made to us, the 
said Justices [or Aldermen,] the said A. B. did re- 
quire the said C. D. to leave the premises, and that 
the said C. D. 4iad not complied wkh tbe said de- 
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mand, bnt had hitherto refaaed to comfdy tberewitb> 
and the freeholders assess the sum of 
Dollars for the damages of the said A« B., occa- 
sioned by the unjust detention of the said demised 
premises. Therefore, it is considered and adjudged 
by us, the said Justices [or Aldermen] that the said 
A. B. do recover and have of the said G. D. as well 
die said sum of Dollars for his damages 

aforesaid, as Dollars for his reasonable 

costs by him in and about his suit in this behalf ex- 
pended, concerning which premises aforesaid, we 
do make this our record. 

In witness whereof, we the said Justices [or Al- 
dermen,] to this our record, have set our hands and 
seals at aforesaid, in the county afore- 

said, this day of in the Year 

of Our Lord One Thousand £ight Hundred and 
• 

E. F. 
G» H. 



8. Warrant to make Restitution, 
County of $s: 

The Commonwealth of Pennsylvania 
to the Sheriff of the said county greets 
ing. 

Whereas due proof has been made before E. F. 
and G. H.y two of our Justices of the Peace [or 




Aldermen] in and for the said county [or the City 
of ] and twelve substantial freeholders 

suiDinoned for that purpose, that [here slate the 
facts according to the record,] all which premises 
being duly found by the said Justices [or Aldermen,] 
and freeholders according to the form of the Act of 
General Assembly in such case made and provided : 
We, therefore, command you, the said Sheriff, forth- 
with to deliver to the said A. B. full possession of 
the demised premises aforesaid. And we also com- 
mand you that of the goods and chattels of the said 
C. D. in your bailiwick, you cause to be levied as 
well the sum of Dollars, which to the 

said A. B. was awarded for his damages sustained 
by the unjust detention of the premises as 
Dollars for his costs and charges by him in and 
about his suit in that behalf expended whereof the 
said C. D. is convict. And hereof fail not. 

Witness the said E. F. and G. H. at 
in the county aforesaid, the day of 

A. D. One Thousand Eight Hundred 
and . ^ 

E. F. 

a H. 
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9. Sumtnons to a third Party claiming title to the 

Premises. 

County of ss : 



The Commonwealth of PennsylraDia 
to the Sheriff of the said county, greets 
ing: 



Whereas, complaint and due proof have been 
made before £. F. and 6. H. two of our Justices of 
the Peace [or Aldermen] in and for the said County 
[or the City of ] that A. B. on the 

day of in the Year of Our Lord One Thou* 

jMnd Eight Hundred and , was quietly 

and peaceably possessed of a certain [here describe 
the premises as before] together with the appurte- 
nances, and being so thereof possessed on the same 
day and year aforesaid, at the county aforesaid, 
did demise the said premises to one C. D. for the 
term of years then next ensuing, at the 

yearly rent of DoHars, lawful money, paya- 

ble for the same ; and that the said C. D. by virtue 
of the said demise entered into possession of the 
said demised premises with the appurtenances, and 
held them during the said term, and is still possessed 
thereof, and that the said term for which the said 
premises were demised is fully ended and that the 



said A. B. being desirous upon the determination of 
the said lease to have again and repossess his said 
estate so demised, for that purpose did on the 
day of last past, require the said G. D. to 

remove from and leave the same, and that the said 
C. D. hath hitherto refused and still doth refuse to 
comply therewith. And whereas, the said C. D. 
being duly summoned doth appear before our said 
Justices [or Aldermen] and doth allege that the 
title to the said [messuage or otherwise as the case 
may be] is disputed and claimed by O. P. of 
in the said county, in virtue of a right or title ac» 
crued or happening since the commencement of the 
lease so as aforesaid made to him the said C. D« 
by virtue of a deed made by the said A. B. to the 
said O. P., you are therefore commanded to sum- 
mon the said O. P. to appear before our Justices [or 
Aldermen] at the in the county afore* 

said, on the day of instant at 

o'clock in the noon, to declare on oath 

or affirmation to be by our said Justices [or Alder- 
men] administered that he verily believes that he is 
entitled to the premises in dispute i and with one or 
more sufficient sureties to become bound by recog- 
nizance in the sum of to the said A. B. 
his heirs or assigns to prosecute his claim at the 
next Court of Common Pleas to be held for the said 
county (if to him it shall be expedientr) Make re- 
turn hereof according to law. 

Witness the said E. F. and 6. H. at 



in the county afore«aid» the day of 

m the Year of Our Lord One Tbousacd Eight Hun- 
dred and 

E. P. 

G. H. 
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